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in accordance with the instructions
thereto.

Appendix to Part 26817—Agreement for
Commitment to Make Plan Sufficient for
Benefit Liabilities

This agreement, by and between [name of
company) (the
"Company") and [neme of plan)

(the “"Plan"’) shall be
effective as of the last date executed.

Whereas, the Plan is an smployee pension
benefit plan as described in section 3{2)(A)
of the Employee Retirement Incomse Security
Act of 1974 ("ERISA"), 29 U.S.C. 1001-1461;
and

Whereas the Company is [describe entity,
€.g., corporation, partnership]

; and

Whereas, the Company is a contributing
sponsor of the Plan, or 8 member of the
contributing sponsor’s controlled group, as
described in section 4001{a) (13) and (14) of
ERISA, 29 U.S.C. 1301(2) (13) and (14); and

Whereas, the Plan is covered by the
termination insurance provisions of Title IV
of ERISA, 29 U.S.C. 1301-1461; and

Whereas, the Plan administrator has issued
or intends to issue to each affected party a
notice of intent to terminate the Plan,
pursuant to section 4041(a)(2) of ERISA, 29
U.S.C. 1341(a)(2); and

Whereas, the Company wishes the Plan to
be sufficient for benefit liabilities, as

described in section 4001(s)(16) of ERISA, 29
U.S.C. 1301(8)(16); and

Whereas, the parties understand that if the
Flan is not able to satisfy all its obligations
for benefit liabilities, it will not be able to
terminate in a standard termination under
section 4041(b) of ERISA, 29 U.S.C. 1341(b);
and

Whereas, the Company is not a debtor in
a bankruptcy or other insolvency proceeding.

[Alternative Paragraph]

Whereas, the Company is a debtor in a
bankruptcy or other insolvency procesding
and the court before which the proceeding is
pending approves this commitment.

Whereas, the Company is a debtor in &
bankruptcy or other insolvency proceading
and this commitment is unconditionally
guaranteed, by an entity or person not in
bankruptcy, to be met at or before the time
distribution is required in this standard
termination.

Now Therefore, the parties hereto agree as
follows:

1. The Company promises to pay to the
Plan, on or before the date prescribed for
distribution of Plan assets by the plan
administrator, the amount necessary, if any,
to ensure that, on the date the plan
administrator distributes the assets of the

Plan, the Plan is able to provide all benefit
liabilities.

2. For the sole purpose of determining
whether the Plan is sufficient to provide all
benefit liabilities, an amount equal to the
amount described in paragraph 1 shal] be
deemed a Plan asset available for allocation
among the participants and beneficiaries of
the Plan, in accordance with section 4044 of
ERISA, 29 U.5.C. 1344.

3. This Agreement shall in no way ralleve
the Company of its obligations to pay
contributions under the Plan,

Date:
By:
Company:
B{:

Plan:

Issued in Washington, D.C. this 7th day of
December, 1992. :
Lyun Martin,

Chairman, Board of Directors Pension Benefit
Guaranty Corporation.

Issued on the date set forth above pursuant
to a resolution of the Board of Directars
authorizing its Chairman to issue this fina)
rule.

Carol Connor Flowe,

Secretary, Board of Directors, Pension Benefit
Guaranty Corporation.

[FR Doc. 92-30057 Filed 12-11-92; 8:45 am]
BILLING CODE 7706-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wiidliife Service

50 CFR Part 17
RIN 1018-AB75

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Siatus for the Karmer Blue
Butterfly

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final Rule.

SUMMARY: The U.S. Fish and Wildlife
Service determines the Karner blue
butterfly (Lycaeides melissa samuelis) to
be an endangered species pursuant to
the Endangered Species Act of 1973
(Act), as amended. Historically, the
Karner blue butterfly occurred in a
rather narrow band extending from
eastern Minnesota, across portions of
Wisconsin, Illinois, Indiana, Michigan,
Ohio, Canada (Ontario), Pennsylvania,
New York, Massachusetts, and New
Hampshire. It is now extirpated from
Ohio, Pennsylvania, and Massachusetts,
and is considered virtually extirpated
from Ontario. This action is being taken
because of constriction of the species’
range and the declining size of
remaining populations. The primary
cause of past and threatened losses is
habitat modification and destruction
duse to development, succession in the
ebsence of natural disturbances,
silviculture, and fragmentation of
remaining habitat. This listing extends
the Federal protection and recovery
provisions afforded by the Act to
Lycaeides melissa samuelis.

EFFECTIVE DATE: December 14, 1992.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the New York Field Office, U.S.
Fish and Wildlife Service, 3817 Luker
Road, Cortland, New York 13045.

FOR FURTHER INFORMATION CONTACT:
Mark W. Clough at the above address,
telephone (607) 753-8334.

SUPPLEMENTARY INFORMATION:

Background

The Karner blue butterfly has been
known for more than a century. When
W.H. Edwards first described this
butterfly in 1861 in Karner, New York,
it was considered to belong to the same
species as the Scudder’s blue. In the
1940's, Nabokov revised the taxonomy
of the group and renamed the Karner
blue as a subspecies of the more
common Melissa blue. The current
scientific name is Lycaeides melissa

samuelis, Nabokov. Some lepidopterists
consider the Karner blue butterfly to be
a separate species (D. Schweitzer, The
Nature Conservancy, in litt., 1987).
However, this change has not been
published and the Karner blue butterfly
will be considered a subspecies for the
purposes of listing.

arner blues have a wingspan of 22—
32 mm (0.87-1.26 in). The dorsal side
of the male is silvery blue or dark blue
with narrow black margins. The females
are grayish brown dorsally, with
irregular bands of orange inside the
narrow black border on the upper
wings. Both sexes are slate gray on the
ventral side with the orange bands
showing more regularity, and black
spots circled with white (Shull 1987).

The habitat of the Karner blue
butterfly is characterized by the
presence of wild lupine (Lupinus
perennis), a member of the pea family.
Wild lupine is the only known larval
food plant for the Karner blue butterfly
and is, therefore, closely tied to the
butterfly’s ecology and distribution. In
eastern New York and New Hampshire,
the habitat typically includes sandplain
communities, and grassy openings
within very dry, sandy pitch pine/scrub
oak barrens. In the Midwest, the habitat
is also dry and sandy, including oak
savanna and jack pine areas, and dune/
sandplain communities. It is believed
that the Karner blue butterfly originally
occurred as shifting clusters of
populations, or metapopulations, across
a vast fire-swept landscape covering
thousands of acres. While the fires
resulted in localized extirpation, post-
fire vegetational succession promoted
colonization and rapid population
buildups (Schweitzer 1989). Periodic
disturbance is necessary to maintain
openings in the canopy for wild lupine
to thrive. A variety of other understory
plants associated with the habitat serve
as nectar sources for the adult
butterflies.

The Karner blue butterfly usually has
two broods each year. Eggs that have
overwintered from the previous year
hatch in April. The larvae feed on wild
lupine leaves and mature rapidly. Near
the end of May, they pupate and adult
butterflies emerge very late in May in
most years. The adults are typically in
flight for the first 10 to 15 days of June,
when the wild lupine is in bloom.
Females lay eggs on or near the wild
lupine plants. The eggs hatch in about
one week and the larvae feed for about
three weeks. They then pupate and the
second brood adults appear in the
second or third week of July. This tims,
the eggs are laid among plant litter or on
grass blades at the base of the lupines,
or on lupine pods or stems. By early

August, no adults remain, and these
eggs do not hatch until the following
spring (Schweitzer 1889, Dirig 1979),

The distribution of the Karner blye
butterﬂ{ i8 very discontinuous and
general y follows the northern limits of
wild lupine. Eight mejor population
clusters of the Karner blue butterfly
were known historically from portions
of Wisconsin, Michigan, Minnesots,
Indiana, Illinois, Ohio, Massachusetts,
New Hampshire, Pennsylvania, New
York, and Ontario. Over the pest 100
Eem. Karner blue butterfly numbers

ave apparently declined rangewide by
89 percent or more. Over 90 percent of
the decline occurred in the last 10 to 15
years. It is now extirpated from
Massachusetts, Pennsylvania, and Ohio
(Schweitzer 1989; in Jitt., 1890).
Unconfirmed reports indicate that ons
or two Karner blues may have been
sighted at an historic Ontario site in
1990 or 1991.

The New York Natural Heritage
Program maintains a state list o
approximately 50 individual Karner
blue butterfly sites, comprising about
ten site-clusters, all found in the ares
known as the Albany Pine Bush and at
scattered locations extending about 40
miles to the north. Once the site of a
massive Karner blue populstion, the
Albany Pine Bush is the locality from
which the Karner blue butterfly was first
scientifically described. There are also
unverified records of Karner blues in
Manhattan and Brooklyn from the mid
1800's. Givnish ef al. (1988) noted a
decline of Karner blue butterflies in the
Albany Pine Bush of 85 to 88 percent
over the past decads, exclusive of one
site that has remained stable. Givnish et
al. (1988) and Schweitzer (1980)
described the decline in the Pine Bush
population as dropping from numbers of
around 80,000 in 1979, to around 1,000
in 1987, to 100-200 in 19890, North of
the Albany Pine Bush, one disturbed
site located at an airport has persisted
with numbers estimated around 14,000
in 1990. This population is several
times larger than all the other New York
sites combined (Schweitzer 1980). The
majority of extant Karner blue sites in
New York are in municipal and private
ownership. Other landowners includea
State Park, The Nature Conservancy,

ratoga County. ,
ml?lilaew ampshir{;. the Concord Pine
Barrens along the Merrimack River
support the only remaining occurrence
of the Kamner blue butterfly in New
England. The sole population is
extremely low in numbers and occurs
on a privately owned, two to three &cre
site within a power line right-of-way b
bordering an industrial park, and en - 8
grounds of & nearby airport. The results
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1990 surveys reported by The Nature
chnwn'gncy (1990) showed a decline in
the population size from an estimated
2,000 to 3,000 individuals in 1983 to an
estimated 250 to 400 individuals in
1990, During that survey, Karner blue
butterflies were not found at two other
sites in the Concord Pine Barrens where
the subspecies had been documented in
1983.

In Wisconsin, 33 of 36 historical
occurrence sites were surveyed during
1990. Survey results reported by Bleser
(1900} revealed that Karner blue
butterflies were found at only 11 of the
33 historical sites visited. Although 23
previously unknown populations were
discovered, Bleser noted that numbers
of Karner blue butterflies observed were
very small at most sites. Only three sites
had 50 or more individuals observed,
with none greater than 190, While these
surveys did not provide a basis for
statements of actual population size,
they all appeared to ge small, and many
might not be considered viable. Many of
the remnant populations in Wisconsin
are also widely scattered, ccourring in
isolated patches of habitat along
roadsides, power line clearings, and on
abandoned agricultural fields.

Additional surveys conducted in 1991
revealed a total of 131 discrete lupine
areas that support Karner blue

butterflies (Besadny in litt., 1992).
During the 1991 surveys, ten or fewer
adults were counted at 53 percent of the
131 discrete sites, 11-50 adults were
counted at 29 percent of the sites, 51—
100 adults were counted at 10 percent
of the sites, 101300 at only seven
percent of the sites, and over 300 at just
one percent of the sites. It should be
noted that actual population sizes may
be 3 to 6 times, or higher, than the
numbers of butterflies counted on a
given site visit, At least half of
Wisconsin's remaining Karner blue
butterfly pog:lan'om are small, isolated,
and cannot be considered secure or
viable in the long term. However, "‘a
very good number of quite sizable
Populations occur on publicly owned
properties offering good opportunities
for long-term protection and
Management”” (Besadny in litt., 1992).
Over three fourths of the Wisconsin

Sites are on publicly administered lands,
;;thudmg Necedah National Wildlife

“f_ g6, Department of Defense,

'sconsin Department of Natural

“sources, and County Forest. Other

818 are owned or partly owned by
other state and county governmental
8gencies, private landowners, and
"“T'}:Y ;S(Ompanies.
8 Karner blue butterfly has
gieicc]}l;?ed throughout its range in
gan. It still occurs in six of seven

counties from which it was known
historically, but the existing populations
are greatly reduced and have become
highly fragmented within expanses of
unsuitable habitat (Wilsmann 1990).
The Michigan Natural Features
Inventory includes over two dozen
histerical locations for the Karner blue
butterfly. Five of these no longer
support populations of Karner blue
butterflies, and many of the remainder
are ranked as poor quality sites.
Considering the population dynamics of
the species, it can be expected that
many individual sites which once
supported populations of Karner blue
butterflies are no longer suitable.
Although information on exact
historical locations is lacking, many
general areas reported to have Karner
blue butterflies in the 1950’s have
become unsuitable due to succession or
conversion to plantations (L. Wilsmann,
Michigan Department of Natural
Resources, pers. comm., 1991). In his
critique of 1989 population studies done
by W. 8. Lawrence and A. C. Cook in the
Allegan State Game Area, Michigan's
only remaining sizable population,
Schwaeitzer (in litt., 1989) noted that the
results indicate a decline to fragmented
remnants with dangerously low
numbers, which is characteristic of a
collapsing Karner blue butterfly
population, Other Michigan sites occur
on the Manistee National Forest
(intermixed with private inholdings), on
power company rights-of-way, and on
other private lands.

The results of surveys during 1990 in
Indiana were summarized by C. Hedge
(Indiana Department of Natural
Resources, pers. comm., 1991). Karner
blue butterflies were reconfirmed at one
known site, and they were also
rediscovered on three of seven historical
sites. Searches at 27 sites identified as
potentially suitable for the species
yislded six new locations for the
species. However, all extant sites in
Indiana are in two population clusters
within two counties. Six sites are
located on Indiana Dunes National
Lakeshore, and other landowners
include a county park and recreation
department, a school district, and The
Nature Conservancy, Shull (1987)
indicated eight Indiana counties in the
historic range of the Karner blue,
although some of these records are
based on sightings that are not
supported with voucher specimens. The
species is no longer found at one area
where Shull reported observing dozens
of individuals in 1980.

Cuthrell (1990) reported the results of
1990 surveys conducted in Minnesota.
During the 1990 surveys of 50
potentially suitable sites, two areas with

Karner blue butterflies were located.
Both sites are on a State Wildlife
Management Ares, in the vicinity of one
of the historical locations. Kamer blue
butterflies were not found at the other
historical site. Studies conducted during
1991 reveaied three new sites within
one half to three miles of the sites
surveyed in 1960 (Lane 1982a). Lane
reported low numbers of individuals
observed at all five sites, with none -
greater then 14, indicating extremely
small populations.

The Karner blue butterfly was
presumed extirpated from Illinois until
the species was relocated there in
August 1992, A total of seven
butterflies, including five males and two
females, were reported from a lupine
site in the northern part of the Stats (S.
Lauzon, Illinois Endangered Species
Protection Board, pers. comm., 1992).
The Karner blue was previously known
from one collection in Illinois. This
record consists of two specimens from
the Andreas Bolter collection, labelled
“N.I111.” (Irwin and Downey 1973),
which suggests that they were collected
around or befors 1800.

Karner blues frequently occur with
other rare butterfly species such as the
persius duskywing (Erynnis persius)
and the frosted elfin (Incisalia irus),
which are being listed by states where
they occur (D. Schweitzer, pers. comm.,
1991). Wild lupine is also the host plant
for these species in parts of their range.

The Karner blue butterfly was first
recognized by the Federal government
in the Federal Register Notice of Review
published on May 22, 1984 (49 FR
21664). That notice, which covered
invertebrate wildlife under
consideration for endangered or
threatened status, included the Karner
blue butterfly as a Category 2 species.
Category 2 includes those taxa for which
proposing to list as endangered or
threatened is possibly appropriate, but
for which substantial data on biological
vulnerability and threats are not
currently available to support proposed
rules. In the Federal Register Animal
Notice of Review publie%ed on January
6, 1989 (54 FR 554), the Karner blue
butterfly was retained as a Category 2
species. Although the decline of the
Karner blue butterfly in the Northeast
was documented during the 1980's, it
was believed that populations in the
Midwest were relatively secure,
particularly in Wisconsin and Michigan.
Surveys conducted during 1989 and
1990 in the Midwest revealed that the
butterfly is in decline there also. The
Animal Notice of Review published in
the November 21, 1991 Federal Register
included the Karner blue butterfly as a
Category 1 species, indicating that the
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Service possessed sufficient information
to support a proposal to list this
buttertly. On January 21, 1882 (57 FR
2241), the Service & propesed
rule to list the Karner blue butterfly as
an endangsred species.

Summary of Comments and
Recommendations

In the January 21, 1982, pro rule
and associated notifications,
interested parties were requested to
submit factual rts or information
that might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, major landowners, and
other interested parties were contacted
and requested to comment. Notices were
published in newspapers of general.
circulation in sach area where the
Karner blue butterfly is knewn to occur.
On Merch 4, 1992, the Service received
a request for a public hearing from Dr.
Wilmer Pautz of the University of
Wisconsin-Eau Claire. Accordingly, on
June 8, 1962, the Service a
notice in the Federal extendin
the comment period to July 6, 1992, an
announcing a public hearing to be held
in Esu Claire, Wisconsin on June 25,
1992. At the hearing the public was
invited to present eral or written
information to be entered.into the
record, on factors pertinent to the
groposad listing of the Karner blue

utterfly. Mrs. Maud Kelley, a local
resident, and Dr. Wilmer Pautz,
representing various citizens in Eau
Clair County, presented the only oral
statements, and no additional written
statements were submitted st the public
hearing. .

A total of 112 written comments on
the proposed listing were received by
the Service. Comments supporting the
listing were received from the Ghio,
Indiana, Wisconsin, and Minnesota
Departments of Natural Resources, the
New Hampshire Fish and Game
Department, and the New York State
Department of Environmental
Conservation. Comments supporting the
listing were also received from six
professional or amateur lepidopterists
and butterfly researchers, and eight
private conservation organizations. A
total of 91 comment letters were
received from private citizens; 87,
including 66 from elementary school
students, expressed support for listing
the Kamner blue butterfly. The remaining
four comments from private citizens
include the comment letter from Dr.
Pautz requesting the public hearing and
also requesting that listing be delayed
for three years, two commenters that did
not take a position on the listing, and

one commenter who
opposition to proposed A
comment letter from the Newaygo
County, Michigan Board of
Commissioners conditional
support for the listing, if it would not
interfere with the gypsy moth
eradication -
Mﬁr of the commenters provided
general information or observations
about the Karner blue butterfly, and
additional scientific or fact
information. Several commenters
offered suggestions or recommendations
for future protection, research,
management, and recovery efforts, or
offered to assist the Service in these
areas. The Service will consider those
suggestions and recommendations, and
will continuve to work with all interested
parties in future efforts to protect and
recover this species. Comments
updating the data presented in the
“Background” or “Summary of Factors
Affecting the Species’ are incorporated
in those sections of this finel rule. The
Service’s responses to the comments
and issues raised at the public hearing
and in the written comments follow.
‘hﬁsue : 'l'hou?:o commofnullmivod
posed the listing of the Karner
blue‘l,)pmterﬂy stated that development
might be impected, forests would be
destroyed, and questioned the Karner-
blue butterfly's contribution to society.
The Service responds that under
section 4(b){(1}(A) of the Act, a listing
determination must be based solely on
the best scientific and commercial data
available. The first decision to list a
species is based on biological criteria
defined in five specific factors as
discussed in the “S of Factors
Afiecting the Species” section of this
rule. As discussed in that section of this
rule, development has been a
contributing factor in the destruction,
modification, and fragmentation of the
habitat of the Karer blue butterfly. The
Service believes that additional
rotection and management of habitat
?or the Karner blue butterily is essential
for its survival. Management of habitat
for the Karner blue butterfly requires
maintaining openings in pine barrens,
oak savanna, and sandplain habitat,
icularly where natural processes
K:J\;‘e been curtailed, in order to allow
the growth of the plant species wild
lupine, upon which the Karner blue
butterfly depends. Broad-scale
conversion of forests to creste Kamer
blue butterfly habitat would not be
appropriate or necessary for proper
management of this species. There may
be many opinions es o a particular
species’ contribution to society
including its aesthetic, scientific,
ecological, or other significance,

however this contribution of 8pecies to
society is not ameng the five factors
upon which a listing determination is

Issue 2. Both commentars af the
public hesring favored protection of the
Karner blue butterfly and its habitat,
and in particular, a specific area in the
city of Altoons, Wisconsin. Mrs, Kellay
commented on the potential of this area
to provide habitat for the Kamer blue
butterfly. Dr. Pautz’s statement pointed
out the existence of suitable habitst in
the Altoona area, and provided
edditional information on other sites in
Wisconsin. Dr. Pautz’'s original

comments mquastingemmng and
his statement at the ing contended
there was a need for additional studies
to determine the extent of Karner blue
populations and habitat in the Altoons
area prior to listing, and that Kerner
blue butterflies were found in more
abundance in Wisconsin than indicated
in the pro rule.

Karner blue surveys were conducted
in 1992 in the Altoona area in
conjunction with review of a proposed
highway project. Several sites that
appeared to furnish suitable habitat
were located during first flight period
surveys in early June. However,
resurvey of these areas during the
second flight 13' & University of
Minnesota graduate student who is
conducting research on this species
failed to locate any Karner blues at four
sites and found only seven butterflies al
a fifth site (Lane 1992b).

The text of this rule has been updated
to reflect the most recent available data
on the Karner blue butterfly’s status in
Wisconsin. As discussed in response to
Issue 4, below, the Service believes that
this butterfly warrants endangered
status due to the danger of extinction in
all or a significant portion of its range.
The Service is confident that recent
surveys have located most large Karner
blue populations in Wisconsin.
Furthermore, even relatively large
extant populations cannot be consgdamd
secure unless threats from succession
have been alleviated.

Issue 3. Dr. Pautz's statement
expressed concern that the Service had
proposed a finding that critical habitat
determination for the Karner blue
butterfly is presently not determinable.
He recommended that the Service
develop a description of critical habitat
elements, and that studies should be
conducted in the Altoona ares so that
critical hebitat could be de§igxxated at
the time of listing. In addition, 17
written comments were rqo‘ewed that
expressed concern that critica) h:'abx!m‘r
was not being designated at the ume{ o
listing, suggested specific locations Jof
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designation

provided information on

potenu'al areas and habitat i .
characteristics, or offered assistance in
critical habitat designation.

The Service res

nds that the

rationale for not designating critical
habitat at the time of listing is detailed

in the “'Criti
proposed ru

cal Habitat” Sections of the
le and this final rule. The

Service concluded that designation of
critical habitat is not presently

determinabl

implementing
424.12(a)(2).

e as defined under
lations at 50 CFR

As discussed in the

“Critical Habitat" section of this
document, the Service is working with
interested parties throughout the Karner
blue butterfly’s range to obtain

necessary information to define the

primary con

stituent elements of critical

habitat, identify and map areas that
should be designated, and ascertain the
economic impacts of designation. The

Service will
provided by
formulation
proposal,

consider information
commenters during
of the critical habitat

hen a finding is made that critical
habitat is not determinable at the time
of listing, the regulations at 50 CFR

424.17(b)(2)
designation

provide that the
of critical habitat be

comcrleted to the maximum extent
prudent within two years from the date
of publication of the proposed rule to

list the species. Any pro

posal to

designate critical habitat will be
published in the Federal Register
including maps and legal descriptions
of all areas included in the proposal,
and public comments will be solicited.
The potential economic impacts of the
critical habitat designation will be
evaluated during the preparation of the

uired economic analysis.

ssue 4. The Wisconsin Department of
Natural Resources noted that Wisconsin
still supports a relatively large number

of populatio

ns of Karner blue

butterflies, that some are *quite sizable”

with seemin
term viahilit

gly good potential for long-
y with favorable

management, and recommended that

the Karner b

threstened, rather than endan
professional lepidopterist also

lue butterfly be designated
gered. A

®Xpressed the opinion that designation

8 threatened would be a
8 Service responds

propriate.
t endangered

status is warranted in situations where

8 Species i

8 in danger of extinction

:roughout all or a significant portion of

lfts range. The Service
W sizable populations with

zes that a
otential

for long-term viability, are still extant;
h:t\)yever. immediate protection and

itat man

10 short- and

Karner blue

ement are deemed crucial
ong-term viability of
populations, even at these

larger sites. The viability of many
smaller sites, some of which may be
very important to the recovery of the
species, is even less certain, As
discussed in the “Summary of Factors
Affecting the Species” section, the
fragility of remaining populations is
exemplified by the recent loss of the
population in Ontario dus to adverse
weather conditions. Major habitat
restoration efforts were underway, and
managers believed that this population
of about 1000 second-brood adults was
secure for the short- to medium-term.
The collapse of the Albany Pine Bush
population in New York, from around
80,000 butterflies in 1979 to 100-200
butterflies only eleven years later also
illustrates the extreme vulnerability of
this species. Considering the severity of
decline the Karner blue butterfly has
undergone in the past 10 to 15 years, the
magnitude and imminence of the
threats, and the vulnerability of existing
populations, the Service concludes that
the Karner blue butterfly is in danger of
extinction without immediate and
continuing protection and habitat
management, and therefore,
classification as endangered is
warranted.

Issue 5. One commenter pointed out
that evaluation of the Karner blue
butterfly’s relative status among the
states must take into account the
method of data collection and how the
results were calculated. Some of the
data were obtained through transect
surveys and others from mark-release-
recapture (MRR) methods, and the two
methods are not directly comparable.

The Service recognizes that direct
comparison of data collected using
different methods or under different
circumstances is inappropriate. The
presentation of status information in
this document is not intended to
provide a direct comparison of
population sizes among the states,
rather it is presented on a state-by-state
basis as an indicator of the decline that
the Karner blue butterfly has undergone
throughout its range. Recovery planning
for this species will involve continued
monitoring of its status, and the Service
will be working with those involved in
monitoring to develap appropriate and
consistent survey methods.

Issue 6. Two commenters stated the
need to clarify how prohibitions against
“take” would be applied, particularly
regarding research and management
activities. One commenter suggested
that taking of cne or two voucher
specimens be allowed to assure
adequate documentation of new sites.
Another commenter expressed concern
about mark-release-recapture (MRR)

work with Karner blue butterflies and
its potential to cause injury or mortality.

The Service responds that “take” as
defined in Section 3(18) of the Act
means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, collect,
or attempt to engage in any such
conduct, and the prohibitions against
“take” are applicable to any person
subject to the jurisdiction of the United
States. Regulations at 50 CFR 17.3
define “harm" as an act which actually
kills or injures wildlife. Such act may
include significant habitat modification
or degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, or
sheltering. Since some form of the
Karner blue butterfly (eggs, larvas, or
adults) is present at all times in habitat
where it occurs, prohibitions against
‘“take’’ would apply to activities
involving both the butterflies or the
occupied habitat. As discussad in the
“Available Conservation Measures”
section of this document, permits can be
issued for activities to enhance the
propagation or survival of listed species.
The procedures for obtaining such
permits for activities involving
endangered species are found in the
regulations at 50 CFR 17.22, The Service
recognizes the need to conduct various
research and management activities for
this species that will require permits,
and will work closely with those
involved to authorize appropriate
activities. The potential effects of MRR
work on Kamner blue butterflies will be
carefully considered by the Service in
the issuance of any such permits, and
during the planning of recovery
activities for this species.

Issue 7. One commenter
recommended that the Karner blue
butterfly be listed as an endangered
species, and with it, wild lupine, the
only known larval food plant for this
species.

The Service responds that although
wild lupine has declined within the
range of the Karner blue butterfly, this
plant species has a wider distribution
than the Karner blue butterfly, and
lupine is more abundant in other parts
of its range. Lupine also persists in some
areas within the Karner blue range
where the butterflies are no longer
found. Information available to the
Service does not suggest that lupine
warrants consideration for Federal
listing.

Issue 8. The Newaygo County Board
of Commissioners in Michigan
expressed conditional support for listing
the Karner blue butterfly, provided the
listing does not affect spraying in
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connaction with the gypsy moth
eradication program.

The Service responds that as a result
of cooperation between the Servics, the
Michigan Department of Natural
Resources, the Michigan nt of
Agriculture, and the U.S. Forest Service
(Forest Service) regarding the 1992
Forest Service Gypsy Moth Suppression

in Michigan, a plan was

developed to address protection of
natural resources of concern, including
the Karner blue butterfly. The plan
included establishing no-spray areas
and buffer zones around occupied
hebitat. The Service zos there are
potential conflicts with protection of the
Karner blue butterfly in implementing
both Federal and non-Federal spraying

ms. The Service will continue
working with the Forest Service in
reviewing future spraying plans, and
will be working with non-Federal
programs and examining additional
alternatives, such as ground spraying in
certain areas and timing of application,
in order to allow suppression 8
to proceed. Federsl listing will extend
the protection against taking under
Section 9 of the Act, and will require
Federal agencies to consult with the
Service on activities affecting the Kamer
blue butterfly under Section 7 of the
Act. However, the Karner blue butterfly
has been listed as a threatened
by the State of Michigan and, therefore,
it presently receives some protection
from take under State law. The Service
anticipates contin coordination and
cooperation among all those involved
regarding this issue.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
availsble, the Service has determined
that the Kamer blue butterfly (Lycaeides
melissa samuelis) should be classified
as an endan species. Procedures
found at Section 4(a)(1) of the
Endangered Species Act (16 U.S.C. 1531
et seq.) and regulationa (50 CFR pert
424) promulgated to implement the
listing provisions of the Act were
followed. A gpecies may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in Section 4(a)(1).
These factors and their application to
the Karner blue butterfly (Lycaeides
melissa samuelis) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Throughout its range, changes in the
habitat occupied by the Karner blue
butterfly mul;ﬁn:f from silviculture,
urbanization, the declining

frequency of wildfires are largely the
reasons for its decline (D. Schweitzer, in
litt., 1991). Modification and destruction
of habitat and fragmentation of
remaining areas are continuing threats
to the survival of this butterfly. In
addition to direct destruction of suitable
habitat, urbanlmﬁm ;zh fire
suppression on int itat; in
the absence of fire, v -
succession has made this hsbitat
unsuitable. The threats due to fire
suppression are discussed in more
detail under Factor E.

In New York, the decline of the
Kamner blue butterfly resulting from loss
and alteration of habitat h.I;?ly due
to industrial, commercial,
residential development; fire
suppression; vegetational succession;
and habitat fragmentation. Although
very little of the species’ decline in the
Albany Pine Bush since 1979 can be
attributed to overt habitat loss from
development, prior to then over 90
percent of the Pine Bush was destroyed
over a period of perhaps 250 years
(Schweitzer, in [itt., 1992). The Albany
Pine Bush, which once covered at least
25,000 acres, has been reduced to about
2,500 acres (Givnish ef al., 1988). The
recent decline in the Albany Pine Bush
population can be attributed largely to
improper or absent habitat management.
Zaremba (1991) noted that in addition to
habitat loss, dissection of
mets tions by development such
as buil -and roads is a mejor threat
to the Kamner blue butterfly in New
York, along with detrimental
management of lupine stands and
habitat disturbance due to off-road
vehicles and horseback r!dini.m

Habitat fragmentation and of
habitat development, combined
with the extremely small size of the
remaining populatien (discussed under
Factor E), are the greatest threats to the
Karner blue butterfly’s continued
existence in New England. The pine
barrens in New Hampshire have largely
been destroyed as a result of industrial,
commercial, and residential
development; road and airport
construction; and gravel and sand
mining. A major retail mall, recently
completed on the outer edges of
Concord’s pine barrens, will encourags
additional commercial development and
further encroachments into pine barren
habitat. Remaining ts of this
natural community are threatened by
continued development pressures,
vegetational succession in the absencad
of periedic fires, airport e sion, an
degx.;dauon due to oﬁ-me?::hictuar
use. Sperduto (New Hampshire Natural
Heritage Inventory, pers. comm., 1991)
estimated that 90 to 85+ percent of the

historic pine barrens in the Merrimack
system have disappeared.

Wisconsin's native savanna or pine
and oak barrens community, which
historically was quite prevalent
throughout central and northwestern
Wisconsin, and which very liksly once
supported many large metapopu{aﬁons
of this taxon, has declined seversly. The
Wisconsin Department of Natural
Resources also reports that very fow
large contiguous ns tracts remain
in Wisconsin and cite the following
threats to Kamer blue habitat: fire
suppression and succession, conversion
to agriculture and pine or Christmas tree
ghmuw. and o&a development.

e Department states: “These threats
remain paramount, and in fact are
int  today (Besadny, in litt.,
1992)."” Wisconsin still harbars some
relatively large Karner blue populations
and there are opportunities for long-
term management and protection, but s
significant long-term habitat
management e%on will be required if
this potential is to be realized. Many
other remnant populations of the Karner
blue butterfly in Wisconsin are small
and widely scattered, occurring in
isolated patches of habitat along
roadsides, power line clearings, and on
abant)loned agricultural fields (Bleser
1980).

In Michigan, the major cause for the
butterfly’s decline has been the
degradation and loss of habitat as a
result of succession and development.
The habitat hes been affected by fire
suppression, agriculture, silviculturs,
and off-road vehicles. Remaining Karner
blue butterfly tions continuse to
be threatened by the decline and loss of
wild lupine populations resulting from
these factors (Wilsmann 1899).

The two major threats in Indiana
identified by C. Hedge (pers. comm.,
1991) are destruction of habitat by
development, and succession resulting
from fire suppression.

Cuthrell (1990) identified fire
suppression, development, and other
humen di ce as causes for the
loss of Kamer blue butterfly habitat in
Minnesota. The major threat to the
extant sites is succession, but potential
logging of tha oak savannas also poses
a threat (R. Baker, Minnesota
Department of Natural Resources, pers.
comm., 1991). X

Irwin and Downey (1978) discussed
the Karner blus butterfly as “another
species that may have becoms extinct in
Illinois . . . as a possible result of
GC(B). &Hzagt?on for commercial,
recreational, scientific, or educational
purposes. There have been large
scientific collections of Kamner blues in
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the past (R. Zaremba, The Nature
Conservancy, pers. comm., 1991),
glthough past collecting is not
considered to have been a significant
factor in the butterfly’s decline to its
resent condition. However, tl:na Kamer
blue butterfly’s rarity and distinctively
beautiful coloration may make it a
desirable addition to Frlvate collections.
Bocause the Karner blue butterfly’s
pumbers are so low out its
range, additional taking or collecting for
eny purpose other than part of a
carefully planned recovery action may
gliminate some populations and hamper
recovery efforts.

C. Disease or predation. Disease end
predation have not been documented as
factors in the decline of this species.

D. The inadequacy of existing
regulatory mechanisms. The Karner
blus butterfly is listed as endangered or
threatened by several states:

In New York, the Karner blue butterfly is
listed as endangered, and the animals and
perts thereof, including eggs and lervae, are
protected from unauthorized take, import,
transport, possession, or sale.

The State of Minnesota lists the Karner
blue butterfly as a threatened species.
Minnesota law protects state listed animals
from take, import, transport, or sale.

In New Hampehire, the Karner blue
butterfly is listed as sndangered and is
protected from unsuthorized taking. While
New Hampshire law directs other State
agencies to avoid funding, carrying out, or
guthorizing actions that result in the
destruction of essential habitat, it has not
prevented the loss of habitat through
development of private property. Wild lupine
is listed by New Hempshire as an endangered
plant species. It is protected by the New
Hampshire Native Plant Protection Act of
1387, which is implemented by the New
Hampehire Natural Heritage Inventory within
the Department of Resources and Economic
Devalopment. However, this legislation does
not prevent alteration of wild lupine habitat
on private land with the landowner's
permission,

In Wisconsin, the Karner blue butterfly has

0 recommended for addition to the State
list a8 threatened, and the Department of
Natural Resources reports that it hopes to
formally propose the listing during 1992
(Besadx)y in litt., 1892). In addition to
protsction from take at occupied sites,
Wiscansin law provides for protection and
fianagement of habitat of State listed speciss
01 public lands, where a significant
Proportion of Wisconsin Karner blue
occurrences are found,

l In Michigan, the Karner blue butterfly is
isted a5 @ threatened species. Michigan law
Prevent teking of listed animals and protects
Wﬂi:lplqd habitat, and would thereby afford

p Thecnon for eggs and larvee at known sites.

The State of Indiang currently does not

a%; a0 official State list for insects,
“mdﬂbl(amer blue butterfly has not been

Y the State of llinois dus to the fact

that :
2t it was belisved extirpated in that State.

With the recent rediscovery of a population,
Illinois is likely to list the Karner blue as
endangered, although Federal listing will
automatically place the species on the
Ilinois endangered species list (S. Lauzon,
pers. comm,, 1982), Under Illinois State law,
all life forms of listed species are protected
from take, and therefore, known occupied
habitat would also receive some protection.
Some additional habitat protection is also

provided to listed species through a
provision requiring a consultation process to
assess the impacts or actions authorized,,
funded, or carried out by State or local
governments (S. Lauzon, in litf., 1992).

While most states with extant Karner
blue butterfly populations have
legislation which protects the animals,
provisions for protection and
management of the habitat are
incomplete to non-existent. Destruction
and alteration of habitat are major
reasons for the butterfly's decline.

Some populations of Karner blue
butterflies occur on Federal, State, or
privately owned parks, wildlife refuges,
or preserves and are thereby recognized
and protected. However, this protection
has not prevented the range-wide
declines of the Kamner blue and its
habitat due to the reasons discussed in
Saction A above, and Section E below.

The pine barrens and oak savannas
where the Karner blue butterfly occurs
are uplands underlain by extremely
well-drained sandy soils and are thus
afforded no protection by Federal or
State wetland regulations. Upon Federal
listing of the Karner blue butterfly, there
will be additional protection provided
from take or transport of the species,
and from habitat alteration carried out,
funded, or authorized by Fedseral
agencies. The Endangered Species Act
also provides for needed habitat
management through the recovery
process.

E. Other natural or manmade factors
affecting its continued existence. The
presence of wild lupine is essential to
the occurrence and survival of the
Karner blue butterfly. Unaltered by
humans, a pine barren ecosystem is
likely to be a mosaic of interspersed
woody vegetation, such as pitch pine
(Pinus rigida) and scrub oak (Quercus
ilicifolia) and more open areas
characterized by wild lupine, grasses,
and other plants such as spreading
dogbane (Apocynum androsaemifolium)
and New Jersey tea (Ceanothus
americanus) which serve as nectar
sources for adult butterflies (The Nature
Conservancy 1990).

Historically, the pine barren and oak
savanna communities were maintained
by naturally occurring, periodic fires
that released nutrients and created
openings favorable for wild lupine and
other low growing plants. Residential

and commercial development in and
adjacent to thess areas has lead to fire
suppression. Without fire, vegetational
succession to unsuitable habitat occurs
on interspersed undeveloped areas. In
the absence of fire, many areass once
dotted with openings and wild lupine
are now dominated by forest, with little
or no understory. Fire suppression has
affected habitat throughout the range of
the Karner blue butterfly.

Since no life stage of the Karner blue
butterfly is completely resistant to fire,
recently burned lupine sites must be
colonized by Karner blue butterflies
from nearby unburned sites (Schweitzer
1889, Givnish et al. 1988). Meaintenance
of the Karner blue butterfly depends on
its ability to disperse to newly expanded
wild lupine sites (Zaremba 1991,
Givnish et al. 1988, Schweitzer 1988).
Fragmentation of remaining habitat
prevents dispersal and results in small
isolated populations.

With small, isolated, and declining
populations, the subspecies is highly
vulnerable to extinction. Extreme
isolation, whether by geographic
distance, ecological factors, or
reproductive strategy, will prevent the
influx of new genetic material and can
result in a highly inbred population
with low viability and/or fecundity
(Chesser 1983). Natural fluctuations in
rainfall, host plant vigor, er predation
may weaken a population to such an
extent that recovery to a viable level
would be impossible. Isclation prevents
recolonization by butterflies from other
metapopulations, resulting in
extinction.

Small remnant populations are highly
vulnerable to a variet{ of factors,
Weather events can eliminate such
populations, as exemplified by the
failure of the Ontario, Canada remnant
to survive the impacts of drought in
1988, followed by unusually cold
weather in May and Juns of 1989 (D.
Schweitzer, in litt., 1991). This
population was estimated by Schweitzer
to be around 1000 adults in July 1984,
which is better than all but a few of the
populations remaining today. Its demise
occurred within five or six years,
despite habitat acquisition and
protection. Weather events can affect
the species and its habitat throughout its
range, pointing out the fragility of the
many small, and even the largsr,
remaining remnant populations.
Improper management of existing wild
lupine habitat, including untimely ?
mowing, the improper use of herbicides
along highways and power line rights-
of-way, and poorly timed and/or
configured burns, also threaten remnant
populations {D. Schweitzer, in litt,,
1991, Bleser 1990, Zaremba 1991).
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Browsing of wild lupine by deer,
rabbits, and/or woodchucks also poses a
threat (D. Sperduto, pers. comm., 1991;
D. Schweitzer and D. Savignano, 1892,
in Givnish et al. 1988). A relationship
between the scarcity of adult nectar
sources and Karner blue butterfly
abundance has also been observed
(Bleser 1990; D. Sperduto, pers. comnt:,
1991). Flowering of nectar plants like
New Jersey tea (Ceanothus americanus)
can get out of synchrony with the adult
butterflies; therefore, lack of diverse
nectar plants may contribute to Karner
blue population declines, especially in
the western part of its range (D.
Schweitzer, in litt., 1992).

The Service has carsfully assessed the
best scientific information available
regarding the past, present, and future
threats faced by this subspecies in
determining to finalize this rule. Based
on this evaluation, the preferred action
is to list the Karner blue butterfly as
endangered. It has been extirpated from
three states in the U.S., is virtually
extirpated from Canada, and has
undergone significant decline in all six
states with remaining populations. Due
to the magnitude of the range-wide
decline of the Karner blue butterfly,
particularly within the past decade, and
the continuing threats from destruction,
succession, and fragmentation of its
habitat, this butterfly is in need of
Federal protection if it is to survive.
These factors support listing the Karner
blue butterfly as an endangered species.

Critical Habitat

Section 4(a)(3) of the Act is amended,
requires that, to the maximum extent
prudent arid determinable, the Secretary
propose critical habitat at the time the
species is proposed for listing as
endangered or threatened. Section 3 of
the Act defines critical habitat as, “(i)
The specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features (1)
essential to the conservation of the
species and (1I) that may require special
management considerations or
protection, and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
determination that such areas are
essential for the conservation of the
species.” Designation of critical habitat
is prudent unless: (1) the species is
threatened by taking or other human
activity, and identification of critical
habitat can be expected to increase the
degree of threat to the species, or (2)
such designation of critical habitat
would not be beneficial to the species
(50 CFR 424.12(a)(1)). Designation of

critical habitat is determinable unless:
(1) Information sufficient to perform the
required analyses of the impacts of the
designation is lacking, or (2) the
biological needs of the species are not
sufficiently well known to permit
identification of an area as critical
habitat (50 CFR 424.12(a)(2)).

The Service finds that designation of
critical habitat for the Karner blue
butterfly is not presently determinable.
Most existing populations of this
butterfly are located on highly
fragmented habitat of declining
suitability. The size, spatial
configuration, and juxtaposition of
habitat areas required to provide fcr the
long-term survival of existing
populations have not been identified.
Range-wide conservation of the Karner
blue butterfly may also require
protection and/or restoration of habitat
in areas where the species is now
extirpated. In addition, information
needed to analyze the impacts of critical
habitat designation is unavailable at this
time.

Since publication of the proposed
rule, the Service has initiated efforts to
obtain the information needed to
determine critical habitat for the Karner
blue butterfly. A population and habitat
viability analysis (PHVA) workshop was
conducted by the [IUCN/SSC Captive
Breeding Specialist Group and a
symposium on the Karner blue butterfly
was held during April 1992.
Researchers, species experts, agency
representatives, and interested
individuals from across the Karner blue
butterfly's range participated in the
workshop and symposium. Information
from the symposium and the
forthcoming report on the results of the
PHVA will be used in determining
critical habitat for the Karner blue
butterfly.

When the Service finds that critical
habitat is not determinable at the time
of listing, regulations (50 CFR
424.17(b)(2)) provide that the
designation of critical habitat be
completed within two years of the date
of the proposed rule to list the species.
A proposed rule for critical habitat
designation must be é)ublished in the
Federal Register, and the notification
process and public comment provisions
parallel those for a species listing. In
addition, the Service will evaluate the
economic and other relevant impacts of
the critical habitat designation, as
required under Section 4(b)(2) of the
Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered

Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results
isn consalsraﬂon actions by Federal,

tate, and private agencies, groups,
individuals. The Ensdangemdgrgpgcieagnd
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all species. The
protection mcLuimd of Federal agencies
and the prohibitions against taking and
harm are discussed, in part, balow.

Section 7(a) of the Act, as amended,

requires Federal agencies to evaluats
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
1f a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. Federal involvement under
section 7 is expected for management
and other land use activities on Federal
lands with Karner blue butterfly
populations. The Fish and Wildlife
Service and the National Park Service
are currently conferring about the effects
of proposed prescribed burning of
Karner blue habitat at Indiana Dunes
National Lakeshore. Other Federally-
administered locations include U.S.
Forest Service lands in Michigan, lands
in New Hampshire for which the U.S.
Fish and Wildlife Service holds
conservation easements, and U.S. Fish
and Wildlife Service National Wildlife
Refuge lands and Department of Defense
lands in Wisconsin. Activities which ar8
funded, regulated, or carried out by the
Federal Aviation Administration
involving the airport lands in New York
and New Hampshire where Kamer blus
butterflies occur will require section 7
consultation. Some development
projects involving Kamer blue butterfly
sites could require authorization from
the U.S. Army Corps of Engineers
(Corps) for certain project related
activities in regulated waters or
wetlands of the United States. The
Corps is reviewing a permit application
for a proposed marina that may
adversely affect the newly redisco¥
Hllinois population.

ared
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Listing the Karner blue butterfly will
encourage additional research and
provide for the development of nesded
habitat protection and management
stratogies through thp Tecovery process.
Additional information is needed on
specific habitat characteristics such as
plant community species and structure,
soil dryness, shading, and other factors
that may affect the suitability of the
habitat for Karner blue butterflies.

Likely recovery activities would also
include continued monitering,
gvaluation of habitat management
techniques, development of site-specific
protection and management plans, and
investigations into re-establishing
populations. .

e Act and implementing
regulations found at 50 CFR 17.21 sst
' forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions, in .
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any -
listed lpecitlas. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies,

Permits may be issued to carry out
otherwise prohibited activities
involving endangered wildlife species
under certain circumstances,

Regulations governing permits are at 50
CFR17.22 and 17.23. Such permits are
availeble for scientific purposes, to
enhance the pro agation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities,

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1968, need not be
Prepared in connection with regulations
g‘:&:’d pursuent to section 4(a) of the

gered Species Act of 1873, as
iménded. A notice outlining the
Service 8 reasons for this detsrmination
s published in the Federal Regi
on October 25, 1983 (48 FR 49244),
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation
PART 17—{AMENDED]

Accordingly, part 17, subchapter B of
chapter 1, title 50 of the Code of Federal
Regulations is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwiss noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order, to the List of
Endangered and Threatened Wildlife, under
“INSECTS".

§17.11 Endangersd and threetenad
wildiife.

(h)"n

Species

Common name

Historic range

Vertebrate pop-

ulation whers

sndangered or
threatened
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Species

Vertebrate pop-

Historic range

ulation where
endangered or
threatened

When  Critical

S o
sted habial pel

fuies

Status

INSECTS

-

Butterfly, Kamer biue

Lycaeides melissa samuelis U.S.A. (IL, IN, NA

MA, MI, MN, NH, NY, CH, PA, Wi, Can-
ada (Ont.).

Dated: November 27, 1992,
Bruce Blanchard,
Acting Director, Fish and Wildlife Service.
|FR Doc. 92-30173 Filed 12-11-92; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB52

Endangered and Threatened Wiidlife
and Plants; Determination of
Endangered or Threatened Status for
Five Aquatic Snalls in South Central
idaho

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S Fish and Wildlife
Service (Service) determines
endangered status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for four Snake River
aquatic snails: The Idaho springsnail or
Homedele Creek springsnail
(Pyrgulopsis (—Fontelicella)
idahoensis), the Utah valvata snail
(Valvata utahensis), Snake River Physa
snail (Physa natricina), and the
undescribed Banbury Springs lanx or
limpet in the genus Lanx. The Service
also determines threatened status for
one aquatic snail species, the Bliss
Rapids snail (an undescribed monotypic
genus in the family Hydrobiidae). With
the exception of Lanx, four of the taxa
have declined over all but a small
fraction of their historical range. Today
these five species are currently
restricted to a few isolated free-flowing
reaches or spring alcove habitats in the
middle Snake River characterized by
cold, well-oxygenated, unpolluted
water. Lanx has remained relatively
stable at three known locations since its
discovery in 1988. However, because,
Lanx is known only from three sites it
is most vulnerable to habitat change.

The free-flowing, cool water

environments required by these species
have been impacted by and are
vulnerable to continued adverse habitat
modification and deteriorating water
quality from one or more of the
following: hydroelectric development,
peak-loading effects from existing
hydroelectric project operations, water
withdrawal and diversions, water
pollution, and inadequate regulatory
mechanisms. This is especially true for
those species restricted to mainstem
river environments, Physa natricina and
Pyrgulopsis idahoensis, but also
mainstem colonies of Bliss Rapids snails
and Valvata utahensis. These mainstem
po&ulations or colonies may also be
vulnerable to habitat competition from
an exotic snail (Potamopyrgus
antipodarum). With the exception of
several spring habitats at a privately
owned preserve in the Thousand
Springs area, remaining pristine spring
and spring stream complexes in the
middle Snake River preferred by Lanx,
Bliss Rapids snail and Utah valvata are
not protected from all potential threats
described above. This rule implements
the protection and recovery provisions
afforded by the Act for these aquatic
snails.

EFFECTIVE DATE: January 13, 1993.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Boise Field Office, U.S.
Fish & Wildlife Service, 4696, Overland
Road, Room 576, Boise, Idaho 83705.
FOR FURTHER INFORMATION CONTACT:

Dr. Charles Lobdell at the above address
(telephone 208/334-1931).
SUPPLEMENTARY INFORMATION:

Background

The Idaho (Homedale) Springsnail
(Pyrgulopsis-Fontelicella idahoensis),
Bliss Rapids snail (Family Hydrobiidae
n. sp.), Banbury Springs lanx or limpet
(Lanx n. sp.), Snake River Physa (Physa
natricina), and Utah Valvata snail
(Valvata utahensis) are part of the
native mollusc fauna of the middle

Snake River which characteristically
require cold, fastwater or lotic habitats,
These five species are part of the
freshwater mollusc fauna of the middls
Snake River comprising 37 native
species including 22 taxa of sneils in
eight families and 15 clam species in
three families (Frest el al. 1991),
Although many of these 37 species
display widespread geographic
distribution and a greater tolerance for
pollution, the five latic species are
limited geographically and generally
intolerant of pollution. The "“middle"
Snake River is defined as extending
from C.]. Strike Reservoir (river mils
517.6) upstream to Milner Dam (river
mile 639.1). With few exceptions, extant
populations of the five taxa are confined
to this reach; although prior to river
development and impoundment thess
and other native molluscs “extended
beyond these artificial and manmade
boundaries” (Frest et al. 1991),

The lotic fauna of the middle Snake
River have been declining for several
years due to fragmentation of remaining
free-flowing habitats and deteriorating
water quality. Hydroelectric
development throughout the Snake
River has directly impacted the
candidata species through inundation of
lotic habitats, isolating segmented
populations, and impacting suitable
shallow water shoreline habitat from
project-caused flow fluctuations. Water
quality continues to degrade in the
middle Snake River from increased
water use and withdrawal, aggravated
by recent drought induced low flows.
This 121 mile (195 kilometer) stretch of
the Snake River is impacted by
agricultural return flows; runoff from
between 500 and 600 dairies and
feedlots; effluent from over 140 private,
state, and Federal fish culture facilities;
and point source (e.g. municipal f
sewage) discharge (Idaho Department 0
Health and Welfare (IDHW) 1991a).
These factors contribute (o ingreased e
nutrient loads and concentrations whi
in turn adversely impact the lopc
species. Nutrient loading conmbuteshwd
dense blooms of free-living and attache
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filamentous

algae, which the species

ot utilize. This algae will often
ccf;s:r rock surfaces, effectively
displacing suitable snail habitats and

food resources.

Stream sediments also

ome anoxic as high biochemical
g:cygen demand during the aquatic
growing season and seasonal algae

i OCCUr.

dl:%?miss Rapids snail, Idaho
springsnail, and Snake River Physa snail
gre "living fossils,” in that they are
relicts from ancient lekes. The Bliss

Rapids snail
survivors of

and Idaho springsnail are
the late Pliocense (Blancan)

Lake Idaho, which covered much of

southern Ida

ho. The Snake River Physa

snail is a relict from Pleistocene lakes

and rivers in
Uteh valvata
Snake River,

the area (Taylor 1988). The
snail survives only in the
idaho, a fraction of its

former rangs in Pliocene-Pleistocene
lekes and rivers covering parts of
California, Nevada, Idaho, Wyoming

and Utah (Taylor 1885b). Fossil material

of the Plioce

ne Lanx is needed to

confirm the identity of the newly

discovered s
with the Lak

pecies as being conspecific
e Idaho Lanx, though this

is @ new species in any case.
The Bliss Rapids snail (Family

Hydrobiidae

, 0. 8p.) was first collected

live and recognized as a new taxon in
1859 (Taylor 1082a), but has not yet
been described in the literature. This
sngil is 2.0-2.5mm (0.8-.10 in) long,

with three w

horls, and is roughly ovoid

in shape. There are two color variants or
morphs in the Bliss Rapids snail, the

colorless or *

‘pale” form and the orange-

red or “orange” form. The pale morph
is slightly smaller with rounded whorls
with more melanin pigment on the body

(Frest and Jo

hannes 1992a). This snail

occurs on stable, cobble-boulder
substratum only in flowing waters in the
unimpounded reaches of mainstem

Snake River

and also in a few spring

elcove habitats in the Hagerman Valley.
Thq species does not burrow in

sediments and normally avoids surfaces
with ttached plants. Known river

pop}:lalions
apids snail
associated w

(or colonies) of the Bliss
occur only in areas
ith spring influences or

rapids edge environments and tend to

flank shoreli
varying depg
temperature
&re found in

nes. They are found at

hs if dissolved oxygen and
requirements persist and
shallow (<1cm (.4 in))

Degmanem cold springs (Frest and
oannes 1992a). The species is
considered moderately hotophobic and

resides on th
undersideg ¢

Bowler 1990)
8826 on aufwy

¢ lateral sides and

frocks during daylight

- The snail will migrate to
chs (or perilithon) on the

UPPermost surfaces of rocks

"Oﬁuma]ly.

The species can be locally

quite abundant, and it is especially
abundant on smooth rock surfaces with
common encrusting red algae. The
largest known concentration of Bliss
Rapids snails occurs at The Nature
Conservancy’s (Conservancy) Thousand
Springs Preserve (Preserve) with an
adult population estimated in the "low
millions” (Frest and Johannes 1992a).
Reproduction in the Bliss Rapids snail
varies according to habitat; occurring
October-February in mainstem Snake
River colonies and February-May in
large-spring colonies. Egg laying occurs
within two months of reproduction and
eggs appear to hatch within one month.
Adult snails exhibit a strong seasonal
die off after reproduction. Turnover
appears more pronounced in mainstem
river colonies, possibly duse to
environmental stress (Frest and
Johannes 1892a). Prior to 1987, the Bliss
Rapids snail was known primarily from
the mainstem Snake River boulder bars
above King Hill (approximately river
mile 546) to lower Salmon Fails Dam
(river mile 573) and upstream in Box
Canyon Sprigs (river mile 588). Taylor
(1982a) believed that “* * * prior to
dam construction there was probably a
single population throughout this range,
and plausibly upstream as well.”
Subsequent mollusc surveys by Frest
(1991b), Pentec (1991b) and Taylor
(1987) found new subpopulations of the
Bliss Rapids snail in the mainstem
Snake River and adjacent spring
habitats. Pentec (1991b) extended the
present known range of the species
upstream approximately 162 miles
when it found specimens in spring
habitats above American Falls at river
mile 749.8. Based on live collections,
the species currently exists as
discontinuously distributed populations
over 204 river miles within its historic
range. These populations are primarily
concentrated in the Hagerman reach in
tailwaters of Bliss and Lowsr Salmon
Dams and several unpolluted springs
(i.e., Thousand Springs, Minnie Miller
Springs, Banbury Springs, Niagara
Springs, and Box Canyon Springs).

Call (1884) described the Utah valvata
snail (Valvata utahensis) from Utah
Leke, Utah, as Valvata sincera var.
utahensis. Walker (1902) revised the
genus Valvata and determined V.
utahensis to be a species. The Utah
valvata snail is 4.5mm (.2 in) long, the
shell is turbinate (about equally high
and wide) with up to four whorls. In the
Snake River, V. utahensis lives in deep
pools adjacent to rapids or in perennial
flowing waters associated with large
spring complexes. The species avoids
areas with heavy currents or rapids. The
snail prefers well-oxygenated areas of

non-reducing calcareous mud or mud-
sand substrate among beds of
submergent aquatic vegetation. The
species is absent from pure gravel-
boulder bottoms. Chara, which
concentrates both calcium carbonate
(CaCO;) and silicon oxide (Si0,), is a
common associate. The Utah valvata
snail is primarily a detritivore, grazing
along the mud surface ingesting diatoms
or powdery plant debris. In habitats
with boulders on mud, the snail has
been observed grazing diatoms and
other perilithon on rocky surfaces and
macrophytes. The Utah valvata snail
historically occurred from river mile
492 (near Grandvisw) to river mile 585
just above Thousand Springs with a
disjunct population in the American
Falls Dam tailwater near Eagle Rock
damsite at river mile 709. The taxa was
known historically from northern Utah,
although recent mollusc surveys
throughout tha State revealed no live
sites and the species is believed
extirpated there (Clarke 1991). At
present this species occurs in a few
springs and mainstem Snake River sites
in the Hagerman Valley and at a few
sites below American Falls Dam
downstream to Burley (Beak 1987;
Taylor 1987). Recent surveys at the
Conservancy's Preserve revealed
declines in numbers and areal extent of
Utah valvata over a four year period
(Frest and Johannes 1929a). Live
colonies of this snail persist in only two
areas at the Preserve with a total
population at each colony estimated not
to exceed 6000 individuals. Density
varied but averaged six live individuals
counted per quarter meter squars within
each colony.

The Snake River Physa snail was
named Physa natricina and described
by Taylor in 1988. Fossil records of the
species occur in deposits from
Pleistocene-Holocene lakes and rivers
from southeastern Idaho and northern
Utah. The type locality is the Snake
River, Gooding County, Idaho. The
shells of adult Snake River Physa snails
are about 5-7mm (.2-.3 in) long with 3-
3.5 whorls. Fresh shells are amber to
brown in color. The species occurs on
the undersides of gravel to boulder
substratum in swift current in the
mainstem Snake River. Living
specimens have been found on boulders
in the deepest accessible part of the
river at the margins of rapids. Taylor
(1982c) believed much of the habitat for
this species was in deep water beyond
the range of routine sampling,. Taylor
(1988) cites collections of this species
from 1956 through 1985 and considered
its “modern” range in the Snake River
to extend from Grandview (based on
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empty shells) upstream through the
Hagerman Rsach (river mile 573).

aylor also believes that the
Grandview subpopulation has become
extinct since the early 1980's . . . as
the native bottom fauna has been
virtually eliminated in this segment of
the Snake River." Live specimens of the
Snake River Physa were recorded near
river mile 675 in 1987 (Bsak 1987).
Pentec (1891b) also reported single live
animals at river miles 740.2 and 749.1,
although Frest (1691d) believes these
may be immature Physella integra or
Physello gyrina and identification needs
confirmation. Recent comprehensive
snail surveys in southeastern Idaho and
northern Utah (Frest ef al. 1991) and in
a free-flowing reach near Buel (Frest and
Johannes 1992a) failed to find live
specimens. At present, Physa natricina
romains at only a few locations in the
Hagerman and King Hill reaches, with a
disjunct population near Minidoka Dam
(river mile 675). Live Snake River Physa
snails are always rare at collection sites;
it is believed that fewer than 50 live
Snake River Physa have besn collected
in the middle Snake River (Frest et al.
1991).

Using material collected near
Homedale, Idaho by H.M. Tucker in
1930, H.A. Pilsbry described the Idaho
(Homedale) springsnail as Amicola
idahoensis (Pilsbry 1933). Gregg and
Taylor (1865) established the new genus
Fontelicella and placed F. idahoensis in
the proposed new subgenus Natricola.
Hershler and Thompson (1987), in a
recent re-evaluation of North American
hydrobiidae systematics, revised the
genus and assigned Fontelicella to the
genus lopsis.

The Idaho springsnail has a narrowly
elongate shell reaching a length of 5—
7mm (.23 in), with up to 5.5-6 whorls.
This species is found only in
permanent, flowing waters of the
mainstem Snake River; the snail is not
found in any of the Snake River
tributaries or in marginal springs
(Taylor 1982d). The species occurs on
mud or sand associated with gravel to
boulder size substratum. It is often
attached to vegetation (e.g.
Potamogeton) in riffles. Very little is
known of the life history. The Idabo
springsnail is a Lake Idaho endemic,
and in fossil form has the same potential
relic range es the Bliss Rapids snail
(Frest 1891c). Historically, the Idaho
springsnail was found from river mile
415 (Homedale) to river mile 553 and
has been collected at 10 locales. It is
currently discontinuously distributed in
the mainstem Snake River at a few sites
from the headwaters of C.]. Strike
Reservoir at river mile 518 upstream to
approximately river mile 553 (Bancroft

Springs), a reduction of nearly 80
percent from its historic range. Based on
repetitive visits to previous sampling
sites, the species has declined end
populations are small.

he Banbury Springs lanx or limpet
(Lanx n. sp.) is a member of the
Lancidae, a small family of pulmonates
endemic to western North America. The
species was first discovered by Terrence
J. Frest in Banbury Springs Creek in
1988 and has not yet been formally
described. The species is distinguished
with a shell of uniform red cinnamon
color, a subcentral apsx, with its length
and height exceeding its width. The
species has been found anly in spring
run habitats with well oxygenated,
clear, cold (15-16°C) waters on boulder
or cobble substratum. All known
locations have relatively swift currents.
They are found most often on smooth
basalt and avoid surfaces with large
aquatic macrophytes or filamentous
green algae. Beak Consultants, Inc.
(Beak) (1989) reported the species
(specimens originally identified as
Fisheroja nuttalli) at depths ranging
from 30 to 75 cm (11.8-29.5 in) on
boulder substratum. Frest and Johannes
(1992a) found the species in water as
shallow as 5 cm (2 in), but depths up
to 15 cm (6 in) were more typical. All
lancids are suscsptible to dissolved
oxygen fluctuations since respiration is
accomplished only through the mantle;
lungs, gills, and other specialized
respiratory structures are lacking (Frest
anf Johannes 1992a). Common mollusc
associates of this species include the
Bliss Rapids snail and vagrant
pebblesnail (Fluminicola hindsi).

This limpet was first discovered in
1988 at Banbury Springs (river mile 589)
with a second population found in
nearby Box Canyon Springs in 1989
(river mile 588). During 1991, a mollusc
survey at the TNC's Preserve revealed a
third population in the outflows of
Minnie Miller Springs (river mile 584.6)
(Pentec 1991b). Subsequent to this
discovery, a more detailed investigation
at the Preserve revealed that the single
colony was sporadically distributed
within an area of only 12-14 m? (Frest
and Johannes (1992a{ Population
density was in the range of 448 per m?.
The total adult population at the
Preserve was estimated at between 600
to 1,200 individuals. It shouid be noted
that all three populations of Lanx were
found in alcove spring complexes
previously surveyed. These spring
complexes contain large areas of
adjacent presumably identical habitat
not occupied by the species. At present
the Banbury Springs lanx is known to
occur only in the largest, least disturbed
spring habitats at Banbury Springs, Box

Canyon Springs, end Thousand Spri
between river miles 584.8 and Sag:mg ;
Today, these three locations are
variously affected by ongoing water
withdrawal and agricultural return
flows.

Based on the fossil record, the five
candidate snaitl; are endemics
originating in the area within Pliocen
Lake Idaho and its Pleistocene T
successors (Taylor 1968). In general, the
fossil record shows a larger past than
current distribution, with past
populations considered continuous
throughout their range. An excaption ig
the case of obligate spring species such
as the Banbury Springs lanx; each
geographically isolated spring could be
considered a different population (Frest
wggl)bgmu these fi

A ve species share
many habitat characteﬁsticl:?nd in
some locations two or more are
sympatric. Basically, they require cold,
clean, well-oxygenated flowing water of
low turbidity. All the species except the
Utah valvata, and possibly the Idaho
springsnail prefer gravel to boulder size
substratum. Despite these affinities,
each of the five species have slightly
different habitat preferences. The Idaho
sprin il and Snake River Physa are
found only in the free-flowing mainstem
Snake River while the remaining three
candidates are usually associated with
spring or spring-like river habitats. For
example, the Bliss Rapids snail can be
found in both small, shallow spring or
large, deep spring outflows, while the
Banbury Springs lanx is known only in
large spring outflows. The Utah valvats
snail is able to tolerate slower flowing
environments with silty vegetated
substrate better than the rest, aithough
it cannot tolerate true impoundment or
reservoir conditions (Frest 1888b). In
the mainstem river, they are found in
areas of the river not subject to daily or
seasonal fluctuations. None of the
species tolerate whitewater areas with
rapid flow. The species also share
similar life history characteristics
related to longevity. With the possible
exception of Snake River Physa and
Utah valvata, the species are considered
annual species with an average ’
longevity of one year. Bliss Rapids snai
and Banbury Springs lanx experience 8
dieoff of older adults during the late
winter-early spring season following
reproduction, although for the Bliss
Rapids snail the dieoffis less
pronounced in large-spring colonies
(Frest end Johannes 19928}, Utah
valvata are believed to have a maximum
longevity of two years, al'thoug%l &
majority only survive a single }e“l' life
Although little is known of genera l“
history for Snake River Physa, longevily
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likely coincides with related Physa sp.
and other pulmonates, averaging two
years. Implications to survival of the
candidate species is that annual species
with localized distribution and small
populations become vulnerable to
extirpation from stochastic and/or
catastrophic changes in environmental
pvents. The remaining free-flowing river
end spring/spring outflow habitats for
these species has been fragmented
between several impounded reaches of
the Snake River in southern Idaho, The
Swan Falls, C. J. Strike, Bliss, Lower
Selmon Falls, and Upper Salmon Falls
Dams on the mainstem Snake River
inundated free-flowing habitat and have
extirpated populations of these species.
Past diversion of large spring outflows
for hydroelectric and agricultural
purposes have destroyed habitat for
Bliss Rapids and Utah valvata snsils in
Box Canyon (Taylor 1985a) and
Thousand Springs. Another more recent
threat is the discovery of the New
Zealand mudsnail (Potamopyrgus
antipodarum) in the middle Snake
River. The eurytopic mudsnail is
experiencing expliosive growth in the
river and shows a wide range of
tolerance for water fluctuations,
velocity, temperature and turbidity. The
species seems to prefer warmer,
polluted waters over pristine cold
spring environments. At present, it is
not abundant in habitats preferred by
Banbury Springs lanx, Bliss Rapids
snail, or the Utah valvata. However, the
species does compete directly for
habitats of the Snake River Physa and
ldeho springsnail in the mainstem
Snake River, Today these endemic
Species remain only in a few isolated
flowing segments between the dams
and for some species, a few spring
tributaries of the Snake River (T aylor
18828, b, ¢, and d, Frest 1980a).
The bed of the Snake River is held in
Public T‘rust by the State of Idaho.
Snake River water flowing over the bed
Is subject to State and Federal water law
and water can be appropriated for
neficial uses. Water in Box Canyon
Springs Creek is also subject to
gppmpnation. Land in the upper half of
00" Canyon Springs Creek is privately
woed and developed by Earl M. Hardy.
din the lower end of Box Canyon
Sangs Creek is menaged by the Bureau
&l}:g‘dfM&n&gem‘ent (Taylor 1985a).
ch of the remaining free flowing
*pring habitat at Thousand Springs is
owned by The Nature Conservancy;
jointly purchased by the Conservancy
and Idaho Power Company in 1986.

mThis purchase provided protection for
¢ nearly four miles of spring outflows

&nd Minnie Miller Lake from further
8ppropriation and development.

However, there are indications that
water quality in some of the spring
outflows is impacted by irrigation and
aquacuiture return flows initiating
outside the Preserve's boundaries (Frest
and Johannes 1992a).

Listing the subject species will result
in increased protection of remaining
free-flowing river and large spring
habitat required by these and other
sansitive native species such as the
shortface lanx or giant Columbia River
limpet (Fisherola nuttalli) (Taylor
1982a,b,c and d) and the Shoshone
sculpin (Cottus greenei). These areas
contain some of the last mainstem
Snake River habitats with the full range
of native molluscan species present, and
thus represent a unique aquatic
community.

Federal action on these five mollusks
began in part as a result of several
petitions submitted under section
4(b)(3) of the Act. Dr. Peter Bowler
submitted a petition to list the Snake
River Physa snail and the undescribed
Bliss Rapids snail as endangered on
February 7, 1980. A finding that this
petition presented substantial
information that the requested action
may be warranted was published on
April 23, 1980 (45 FR 27723). The Idaho
springsnail was the subject of a petition
submitted on November 12, 1987, by Dr.
Bowler. The Service published on
December 29, 1988, a finding that the
petition to list the Idaho springsnail
presented substantial information that
listing may be warranted for this
species. The Service initiated status
reviews on these three species.

Section 4(b)(3)(B) of ngeem ct requires
the Service to make a finding within 1-
year of the date a petition is received as
to whether or not the requested action
is warranted. If the Service finds that
the requested action is warranted, but
grecluded by other pending proposals of

igher priority, the Service must
reevaluate the petition annually and
make findings on whether or not the
requested action is warranted. In the
case of the Snake River Physa and Bliss
Rapids snails, the first 12-month finding
was published in the Federal Register
on January 20, 1984 (49 FR 2485).
Annual warranted, but precluded,
findings were in effect from 1984
through publication of the proposed
rule on December 18, 1990 (55 FR
51931).

Randall Morgan and others pstitioned
the Service to list an undescribed
species in the genus Lanx, the Banbury
Springs lanx, as endangered using the
emergency provisions of the Act on
November 13, 1989. Whereas the
Service’s status review did not disclose
the existence of an emergency within

the meaning of section 4(b)(7) of the
Act, it did indicate that proposing the
Lanx for listing under the normal
procadures of section 4 is warranted.
All of the subject species except the
Banbury Springs lanx have been
included as candidate species on the
Service's notices of review. The Snake
River Physa snail and the Bliss Rapids
anail were first included as category 1
candidates in the 1684 Review of
Invertebrate Wildlife (49 FR 21664);
they retained this status in the January
6, 1989 Animal Notice of Review (54 FR
554), Category 1 candidates are those
taxa for which the Service has on file
enough substantial information on
biological vulnerability and threats to
support proposals to list them as

endangered or threatened species. The
Utah valvata snail appea.l'mj)‘c:(:il the 1984

Review of Invertebrate Wildlife as a
category 2 candidate, and remained as
such on the 1989 Animal Notice of
Review. The Idaho springsnail was first
included as a category 2 candidate on
the 1989 Animal Notice of Review.
Category 2 candidates are taxa for which
information now in possession of the
Service indicates that proposing to list
as endangered or threatened is possibly
appropriate, but for which conclusive
date on biological vulnerability and
threat are not currently available to
support proposed rules. The November
21, 1991 Animal Notice of Review (56
FR 58804), reflecting the proposed
status of these taxa, included all five
snails as “PE’" (proposed for listing as
endangered).

Based upon the petitions, status
surveys, and other information on file,
the Service published a proposed rule
on Dacember 18, 1990 (55 FR 51931) to
list as endangered five aquatic snails:
the Bliss Rapids snail, Snake River
Physa snail, Idaho Springsnail, Utah
valvata snail and the Banbury Springs
lanx or limpet. The proposed rule
included information provided by
Taylor (1982 a, c, d, and 1988) and Frest
(1989b) on the Bliss Rapids, Idaho
spring, and Snake River Physa snails, by
Taylor (1982b) for the Utah valvata
snail, and by Frest (1989a) and the
Service for the Banbury Springs lanx.

The Service now determines the
Ideho springsnail, the Utah valvata
snail, Snake River Physa snail, and
Banbury Springs lanx to be endangered
species and the Bliss Rapids snail to be
a threatened species with publication of
this rule.

Summary of Comments and
Recommendations

In the December 18, 1990 proposed

rule, all interested parties were
requested to submit comments or
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information that might contribute to the
develcpment of a final determination.
The pu%lic comment period ended on
February 18, 1981, On March 18, 1991,
the Service published a Federal Register
notice anno public hearings and
reopening and extension of the
comment period through April 30, 1991
(56 FR 11401). Announcements of the
proposed rule and the upcoming
hearings were also published in two
newspapers on March 18, 1991: the
Idaho Statesman and the Twin Falls
Times-News. Public hearings were held
from 7 to 10 p.m. on April 3, 1991 in
Boise, Idaho, and from 2 to 4 p.m. and

7 to 9 p.m. on April 4, 1991 in
Hagerman, Idaho,

commenters presented oral testimony.
On June 4, 1991, the Service requested
that C. Michael Falter, University of
Idaho, assemble a panel of experts to
review and summarize the existing
technical knowledge on the status of the
five snail species. To accommodate the
technical review meeting and receive
additional comments, the Service
published a third notice, on October 7,
1991, reopening the comment period
through October 31, 1991 (58 FR 50550).
The technical review meeting was held
on October 21-22, 1991, in Boise, Ideho
with six participants. Three additional
mollusc experts were invited but did
not attend. However, these individuals
did participate in a later review of the
meeting summary and submitted
detailed review comments and
additional substantive information. The
final Summary Report of the Technical
Review Meeting was received by the
Boise Field Office on March 26, 1992
(Falter 1992).

Ninety-eight written comments were
received on the proposed rule. The
Service considered all comments
received, including oral testimony from
two public hearings on the proposal to
list the five aquatic snails, A majority of
comments (n=60) supported the
proposed rule. Opposition to the

roposed rule was based on several
actors, including the assertion that the
proposed rule was bassd upon
incomplete sources of knowledge on the
true distribution and abundance of ths
snails. Five written comments opposed
the proposed listing and eight letters
requested a public gearing. In addition,
three Idaho State agencies provided
written comments. The Idaho
Department of Parks and Recreation
wrote in support of the listing, while the
Idaho Department of Water Resources
exp interest in the listing proposal
and requested the Service undertake an
“. . . analysis of the constraints a
listing would have on existing and

proposed projects in the designated
reach . . .” The Ideho Division of
Environmental Quality also submitted
water quality study information for the
Snake River. Several commenters
provided new and substantive biological
information applicable to the listin
decision. Other comments pmvidog
information pertaining to further
research needs and recovery planning,
guchl informati?n will be useful in the

evelopment of a lan.
Comments of a dnﬂhtm::yhsv or point
are grouped for consideration mgo
response. A summary of these issues
and the Service's response to each, are
discussed below,

Issue 1: One respondent believed that
*, . . from taxonomic and
morphological perspective, four of the
species identified in the proposals are
snails while the fifth is a limpet.
Therefore the Service should substitute
the term mollusks for snails in the title."

Service response: Limpet is the
common and standardized term used by
malacologists when referring to snails
with low conical or cap shaped shells
that have lost their coiled character.
Specifically, the work was first applied
to marine snails molluscs)
with a non-coiled shell having an
imperforate apex. This shell form is
believed to have evolved separately in
many different snail lineages to provide
a more hydrodynamic contour in heavy
currents. The Service considers use of
the term “snails” to describe the subject
species in the final rule both
appropriate and proper.

ssue 2: Several comments addressed
the question of the Banbury Springs
lanx or limpet (Lanx sp.) status as a
separate taxon. This species shows gross
m ological similarity to ancther
cendidate Snake River lancid, the
shortface or giant Columbia River limpet
(Fishercla nuttali). One commenter
believed that further taxonomic
corroboration is needed for
discriminating Lanx vs. Fisherola
“. . . before a “new" genus-species is
recommended for endangered status.”
Some commenters also maintain that
there has been some confusion
regarding misidentifications of the
Banbury Springs and F. nuttali from
specimens collected in Box Canyon
Springs (Beak 1988). Specifically, they
refer to differences in species
identification by Dwight Taylor and
Terrence Frest for several lancid
specimens from the same vial provided
by Richard Kenopacky. <

Service response: Service has
considered available scientific evidence
and concludes that the Banbury Springs
lanx (Lanx sp.) and F. nutiali are
distinct taxa and spatially segregated.

Shell features are the primary
&miorphol cal g‘haiminanta
g the Banbury Sprin
and F. nuttali. These faa‘:l?ml:nclfdzmx
shell apex location and orientation,
shape of the posterior and anterior side,
color, maximum dimensions, and ratiog
of standard shell measurements (Frest
1991d). The two species are also
segregated ecologically. The Banbury
Springs limpet has been collected only
from spring habitats at three locations
and there is no evidence of its
occurrence in the mainstem Snake
River. Fisherola, on the other hand, {s
known to occur only in the mainstem
middle Snake River and other mainstem
Columbia basin rivers and has not been
found in springs. g the
conflicting identification by Taylor and
Frest of some lancid specimens
collected from Box Canyon Springs, the
Service notes that the differences were
most likely due to confusion from usi
unlabeled vials. Frest (1991a) recently
collected and examined several lancids
from Box Canyon and also examined
collections by Taylor (dead) and
Konopacky (specimens in question); he
concludes that only one lancid species
is present, the Bangury Springs lanx.
ssue 3: Several commenters contend
that the Service failed to evaluate and
incorporate information in their
possession prior to publication of the
proposed rule. They believed that this
information indicated the candidate
species are more widsly distributed and
abundant than indicated in the Service's
proposed rule and therefore the species
should not be listed.
Service response: The information in
question was unpublished data on snail
and distributions in the mid-
Snake river collected in a study by Beek
Consultants, Incorporated during 1887,
Snail field data and locations for the
species of interest were submitted to the
Boise Field Office on February 189, 1990.
According to the author of the proposed
rule (Jay Gore, U.S. Forest Service,
formerly Fish and Wildlife Service,
pers. comm.), the information was in
draft or field note form and was not
easily interpretable. The Service is
requested that the information be
resubmitted in a form that was more
easily interpretable during the open
comment period following publication
of the proposed rule. This information
has been evaluated end incorporated
into the final rulemsking process.
Issue 4: Several commenéerﬂ .
uested that the Service delay or
l'ﬁr?aclud« listing the five aquatic snails
use too little is known regarding
their present status. They believed there
was inadequate and insufficient
sampling in past mollusc surveys to
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describe overall distribution and
ghundance. For example, statements to
the effect that: (1) Less than 1 percent
of the middle Snake River has been
ampled; (2) the proposed rule is based
on earlier surveys that failed to
sdequately sample deepwater and other
“hard to sample” habitats; and (3)
recent limited surveys have located new
populations, which greatly expand the
“present range"’ of some of these
species; these facts “*. . . suggest that 3
gven very limited additional efforts will
uncover new populations and that all
representative habitat has not been
examined.” Several commenters argued
sgainst the listing asserting that
sampling for mulluscs exhibiting
locarized and discontinuous
distribution using non-randomized,
biased sampling (or sampling “where
their previous experience and prior
knowledge dictate"—Steinhorst 1992)
will likely miss existing populations;
therefore conclusions regarding current
distribution in previous studies were
not statistically valid. They also contend
that failure to Yocate populations of
molluscs exhibiting discontinuous
distribution should be ed when
using this type of “flawed" sampling.
Several respondents also suggested that
the Service initiate a comprehensive,
statistically-based studies p for
these species to develop additional data
on spatial distribution and habitat
requirements prior to any final listing
decision.
_ Service response: The listing process
includes an opportunity for the public
10 provide input and new information is
evalusted and considered before a final
determination is made. Aside from
proviously cited studies and reports in
the proposed rule, the Service has
reviewed and considered new
information regarding distribution and
general life history for the five candidate
species for eight recent mollusc surveys
in the Snake River basin. The Service
}fs?d'i'nfonnation only from sites where
live” specimens were found to
®valuate and establish current
8%ographic range. The use of dead
specimens or shells to establish current
range can be misleading since
identification for some species may be
difficult and shellg are easily
transported downstream. Because dead

shells may persist fo seve:
for some ta;‘:' st for ral years and

are purely s
18 surveys examin
tod | u‘f" area than previous studies
5 ,ew'.n © Proposed rule and only in
Instances were additional new

regarding
tive.
a larger

“live sites™ found. The study by Beak
(1987; referred to in Issue #3) reparted

a single live Snake River Physa below
Minidoka dam at river mile 875 and two
new live sites for the Idaho springsnail
(within the historic range cited in the
proposed rule). Frest (1991b) surveyed
nearly 500 sites for candidate molluscs
from 1988-91 t the Snake
River and Columbia River basins,
including 51 sites in the middle Snake
River. Although Frest collected Bliss
rapids snail, Idaho springsnail and Utah
valvata snails, none of the collections
were considered new live sites and none
of the candidates were reported outside
the middle Snake River drainage. Frest
(1991d) reported evidencs of recent
range reduction for the candidate
species based on failure to find live
specimens during surveys by Beak
(1987) at some of Taylor's earlier sites.
Pentec (1991b) reported a new “live”
population of Bliss rapids snail in the
Snake River associated with spring
outflows above American Falls reservoir
at river mile 749.8. The report states that
this “. . . collection of live animals
(Bliss Rapids snails) increased the
present range of the species upstream by
162 miles or by 486 percent relative to
the present ranga stated in the USFWS
proposal . . ." These types of range
descriptions and comparisons are valid
only when species distribution is
‘continuous’ and not fragmented or
discontinuously distributed as is the
situation for these species. In any event,
new live sites reported for the Bliss
Rapids snail are within the historic
range cited in the propesed rule, and are
subject to similar habitat threats as the
previously cited sites. Pentec also
reported the third “new" population of
Banbury Springs lanx discovered in a
large spring-run at the Preserve (river
mile 584.6). More recently, a limited
study on the effects of reservoir
drawdown on molluscs in the lower
Snake River below Hells Canyon
reported the absence of the five
candidate species in this reach (Frest
and Johannes 1992b). The authors of
this study also noted the absence of
other expected mollusc endemics, even
the eurytopic and widespread species,
from exposed shorelines in deepwater
habitats in impounded reaches. In
summary, no new significant
distributional information affecting the
status of the five taxa were reported by
any respondent. and in most instances
the candidate species were not collected
at most sites s.mpled in each survey.
Moreover, with the exception of Lanx,
the surveys substentiate conclusions in
the proposed rule that the candidate
species are found only in the Snake

River and have declined to the point
where they are now absent from vest
reaches of the Snake Rimp.o”dﬂagnrdinhm B
the argument that the pro isting is
based on inadequate and biased
sampling, the Service concurs with
Felter's {1992) following summary and
analysis:
“* * * non-randomized, purposeful
sampling may well miss existing
ns", therefore ”'. . . given suitable

itat, additional ¢ of thess taxa
might be found v;i more orderly, non-
gomidmuom nlol;ohq, do not fully answer that
poseibility. The sampling issue is but part of
the question of whether one would expect to
find additional populations of any one of
these taxa. The suitability of the habitat to
support the species must alse be considered,
i.e., unacceptable habitat renders moot the
question of whether non-sampling of river
habitats judged to be ecologically
unacceptable for a species indicates
possibility of additional habitat where the
taxa might be found. The stenotopic
environmental requirements of all of these
taxa first delimits possible habitat for a
species. Secondly, one addresses the
question of adequate sampling of the
potential habitat, not of all the water
environment in the river, irregardliess |sic] of
the degree of matching organism
requirements with the environment. .
Ecological judgement sets the bounds; |
statistical judgement then considers {
adequacy of sampling that potential habitat.
The panel had no deepwater sampling data
to review but the findings of recent water
quality studies of absolute environmental
unsuitability offered by these habitats
justifies the conclusion that Gastropods,
especially taxa only found in habitats very
different than those presently offered by the
deepwater habitats are unlikely to be found
. . ." Falter goes on to state . . . The bulk
of the remaining, poorly sampled Snake
River does not now offer those habitat
conditions" (needed by the taxa), . . .so it
is not potential habitat. Reasonsble ecological
inference correctly stratifies those latter areas
out of consideration as potential habitat.”

These considerations also rule out
deepwater habitat by thess taxa since
water quality declines with depth in the
middle Snake River. The Service does
believe that future mollusc surveys and
studies may reveal a few additional
locations with live populations or
colonies of the candidate species,
especially in shallow, littoral areas
influenced by springflows. However, it
is likely that these newly discovered
populations will be threatened by the
same activities affecting the existing
populations. The Service maintains that
this final rule is based on the best
information aveilable. The Service also
believes that sufficient information is
provided on these five species to
warrant making a determination on their
status at this time.
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Issue 5: Many comment letters
expressed concerns with the potential
economic impacts to agriculture and
community development along the

Snake River plain in south central Idaho

from listing the five snails under the
Act. For example, several commenters
were concerned with the potential
impacts to future hydroelectric
development along the middle Snake

River and constraints to existing project

operations. Another respondent
requested that the Service designate
*. . . mitigation measures that would
permit normal agricultural practices
while still prot
Service response: Under section
4(b)(1)(A) of the Act, listing
determinations are based solely on the
best scientific and commercial
information available and economic
considerations are not applicable. The
legislative history of the provisions
clearly states the intent of Congress to
“ensure’ that listing decisions are

*‘based solely on biological criteria and
to prevent non-biological considerations

from affecting such decisions.” H.R.
Rep. No. 97835, 97th Congress 2nd
Session 19 (1982). Because the Service
is specifically precluded from
considering economic impacts in the
final rulemaking process, the Service
has not addre: such impacts in this
final rule.

Issue 6: One commenter was
concermned with the impacts to
agriculture from designating critical
habitat. They requested the Service
designate critical habitat during the

final rulemaking process *. . . to avoid

ing designated.”

too large an area
nder section

Service response:

4(a)(3)(A) of the Act, the Secretary must

designate critical habitat to the
maximum extent prudent and
determinable at the time a species is
determined to be threatened or
endangered. In the proposed rule, the
Service found that determination of

critical habitat was not prudent for these

species. As discussed under the
“‘Critical Habitat" section below, the
Service continues to find that
designation of critical habitat for these
aquatic snails is not prudent at this
time, Because many of the remaining
populations for these species are in
localized springs, the Service believes
such designation might increase the
degree of collecting, vandalism, and
other human activities, thus further

threatening these five snails. Protection

of these species’ habitats will be

addressed through the recovery process,

and through the section 7 consultation
rocess.
Issue 7: One respondent maintained

that this issue should be decided by the

ing the species . . .".

State of Idaho and not through the
Federal listing process. The Service
should delay%i

because the legislature and Water
Resources Board have extended
protection to the Middle Snake for a
number of years and there is no reason
that this water quality and everything
can'’t be taken care of on a state level.”

Service response: In recent years,
several programs to address
deteriorating water quali
River have been initiated by various
State of Idaho regulatory agencies with
permitting and enforcement authority
(IDHW 1991 a and b). One of the first
of these programs was a water quality
monitoring study launched in 1990 by
the Division of Environmental Quality
(DEQ). That same year the Snake River
from Shoshone Falls downstream to

Lower Salmon Falls Reservoir was listed

as "‘water quality limited.” This
determination requires that DEQ
develop a Total Maximum Daily Load
(TMDL) for the river which quantifies

pollutant sources and allocates nutrient

loads. In a related matter, the DEQ
recently denied certification for a
Neational Pollution Discharge
Elimination System (NPDES)
a new fish rearing facility in
Snake River area. The decision was

based on DEQ's interim policy of no net

increase in total nutrients discharged
into the Snake River prior to
development of the TMDL. Passage of

the Nutrient Management Act passed by

the Idaho Legislature in 1989 requires
the DEQ to complete a nutrient

management plan for the Snake River by

1993. The Idaho Department of Water
Resources is involved in planning
efforts which could result in State

“protected” status for all or portions of

this stretch of river. Such designation
would protect “outstanding fish and
wildlife, recreational, aesthetic,

historical, cultural, natural or geological
values * * * for the public benefit and

enjoyment” from certain activities and
could preclude further hydro
development. At present, the stretch

from below Milner Dam downstream to

King Hill is under interim protected
status through 1993. Despite these and
other programs initiated to halt the

deterioration of the middle Snake River,

most are in the early stages, and it is

unlikely these programs will reverse the

trend any time soon. In any event,
regulations that provide protection for
invertebrate species equivalent to
provisions of the Federal Endangered
Species Act do not currently exist in
Idaho. The Idaho Department of Fish
and Game does maintain a list of
wildlife classified as Threatened and

sting at this time “* * *

in the Snake

rmit for
e middle

Endangered and/or Protected Nongame
species that prohibits take or
possession. However this protection
doea.not extend to any non-vertebrate
species. See the discussion under Factor
D in “Summary of Factors Affecting the
Species" for a complete discussion on
the inadequacy of existing regulatory
mechanisms for the Idaho springsnail,
Utah valvata snail, Snake River Physa,
Banbury Springs lanx and Bliss rapids
snail.

Issue 8: One commenter requested
that the Service prepare as part of the
final rule a Takings Implications
Assessment under Executive Order
12630 to evaluate the risk and strategies
for the avoidance of the taking of private

property.
ervice response: Concerning
Executive Order 12630, “‘Governmental
Actions and Interference with
Constitutionally Protected Property
Rights" (March 15, 1988), the Attorney
General has issued guidelines on
implementation of the Executive Order.
Under the supplemental guidelines for
the Department of the Interior, a
“special situations” rule applies when
an agency is expressly required to take
an action, making a finding, or give
consultation based solely upon
specified criteria that leave the agency
no discretion; such as the criteria
outlined in the Endangered Species Act
(Act) for the listing of species. The
Attorney General’s supplemental
guidelines state that Taking Implication
Assessments (TIA) shall be prepered
after, rather than before, the agency
makes the decision upon which its
discretion is restricted. The purpose of
TiAs in these special circumstances is to
inform policymakers of areas where
unavoidable teking exposures exist.
Such TIAs shall not be considered in
the making of administrative decisions
that must, by law, be made without
regard to their economic impact.
Provisions of the Act require the Service
to list species based solely on the best
scientific and commercial information
indicating whether or not they are in
danger of extinction. The Service may
not consider economic impacts in.
making a listing decision. The listing
process is also subject to strict
timetables and failure to comply may
subject the agency to legal action. The
provisions of the supplemental
guidelines relating to non-discretionary
actions are applicable to the
determination of threatened and
endangered status for the five snail :
species that are subject of this ﬁnal rut 6.
Issue 9: Two respondents claim tha
the Service has “overstated” the _ﬂ}m's
to the species from various activities.
Specifically, assertions in the proposé
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rule that describe adverse impacts to the  tailwater areas due to operating flow Snake River Physa snail include
subject species such as ““The species are fluctuations, elevate water temperatures, proposed large hydroelectric dem
{hreatened by proposed large reduce dissolved n levels in developments, peek-loading operations
hydroelectric gam developments, sediments, modify the rivers ability to of e:dst.ln§ hydroelectric water projects,
current peak-loading operations of assimulate point and non-point source  water pollution, diversion of water for
axisting hydroelectric water projects, pollution, and further fregment irrﬁon and aquaculture and smeall
water pollution, reduction in oxygen remaining populations. Frest and hydroelectyic development.
concentration, and possibly competition Johannes (1991) acknowledged that Six proposed hydroselectric projects,
from a recently introduced hydrobiid proposed construction of diversion including two high dam facilities,
snail” are “. . . conclusory, giving no dams for power production at Kanaka,  would alter free g river reaches
evidence or analysis or citation for Empire, and Boulder Rapids, river miles within the existing range of these snails.
support.”” 592.?‘i 594.5, and 5&7‘;‘5’. l:pectjvely. Dem mm& th.:nlom the five :;a
: : Desp: above would not im valvata or an through direct modification
dasi:nr:’ c;xeomn:’:voni:fbmmx w'h:a other mdid&r:‘:podes because the tixa moderates the Snake Rivar’s ability to
mvid;ad to contradict the Service's no longer occur in thet river reach. The  assimilate point and non- t
gontention that the five species are authors attributed the snails absence to  pollution. Further hydroelectric
threataned by deteriorating water deteriorating water quality and development along the Snake River
lity and other threats present in the emphasized thet this stretch of the river  would inundaste existing mollusc
?nuiddlle’ Snake River (see Factor A in was becoming marginal mollusc habitat  habitats through impoundment, reduce
“Summary of Factors Affecting the for the remaining native es. In critical shallow, littoral shoreline
Species”). New information submitted  2ddition, the recent low flows habitats in tailwater areas due to
dm ot reaffirmed  28sociated with the prelonged dro:dght operating water fluctuations, elevate
that t!?e snails are coldwater stenotopic in southeast Idaho have contributed to ~ water temperatures, reduce desolved
spacies restricted to the middle Snake  COntinuing water quality problems oxygen levels in impounded sediments,
River with localized distribution, and throughout the Snake River basin. The and further fragment remaining
absent from impounded reaches. Most Service, however, does believe that mainstem populations or colonies of
of this information was found fn eight Physa and Bliss Rapids snail would these snails. :
molhusc surveys undertaken from 1087— Penefit from stabilized, non-fluctuating The Idaho Power Compeny studied
1992 at vario:’xys locations throughout the water levels in the Lower Sslmon Falls  the feasibility of additional hydro
Sneke River Basin (Beak 1987, Beak and Bliss Dam tailwater reaches. As development in the area during the
1989, Frest 1991b, Frest end ]t’:hannea discussed in detail in the “Summary of early 1980’s, and the Federal Energy
1991, Frest and Io'hanne. 1992a, Frest Factors Affecting the Species’ section,  Regulatory Commission (Commission)
and Johannes 1992b, Pentec 1991b, and 1@ Service concludes that nearly all of  denied the Company's license requests

- the remaining populations of the five when a mid-1980's power supply needs
Taylor 1987). Although range extensions 8 :
were noted for Utah valvats and B snails are at ri$ analysis revealed that the Northwest

; ; United States would have a power
Rapids snails in some of the surveys, Summary of Factors Affecting the surplus into the early 1980's. However,
sites where these and the remaining Species the rapidly growing Northwest region is
three species were collected occurred After a th

) : orough review and fo ing power shortages by the late
only in ‘preferred or usable’ habitat consideration of all information 1990's ang interest in developying

gg::;l Itn e:‘acx:'d sm :::e m ﬁ{::m tal\)rail&blt;a:l;‘e Service h“l <(!stermlined potenltlilal hydro sites on the Snake River
at the o springsnail (Pyrgulopsis  is on the rise.
gj;‘e‘d'gmy - Frest and Johannes (19928)  jdahoensis), Ut‘:h valvata snail ( Va;p:,ata Currently, Idsho Power Company has
distrib ’:jdm"‘ in abundance and utahensis), Snake River Physa snail received a preliminary permit to
Con ution ?f Utah “}‘"’"‘ in the (Physa natricina), and Ban Springs - evaluate the development and operation
mf.ﬁl";'&ncy s Preserve, a “protected lanx (Lanx n. sp.) should be classified  of the A.]. Wiley hydropower project
attrih;n:; lo water quality problems as endangered species and the Bliss (Federal Energy Regulatory Commission
- to agricultural and Rapids snail (Family Hydrobiidas, n. No. 11020) at river mile 565 on the
g ) :‘ﬁ“’ return flows initiated spg should be listed as a threatened lower Salmon Falls Dam tailwater. The
Ta llm,e(l © Preserve’s boundaries. species. Procedures required by section  reservoir created by this project would
pufti ?850) stated that diversion of a 4 of the Act and regulations (50 CFR extend approximately six river milas to
Clwog of Box Canyon Creek to the ﬁan 424) promulgsted to implement the the tailwaters of the existing lower
3 mn‘f‘,"n%’ Trout Hatchery in the fall listing provisions of the Act were Salmon hydroproject and impound
papulati substantially impacted : followed. Under the Act, @ species may  approximately 625 surface acres. This
do&ns u:m of Bliss Rapids snails" be determined to be an endangered or  impoundment would inundate and
i am in the Buresu of Land threatened species due to one ormore  destroy mainstem river habitats for
Crilicglenff:m s Box Canyon Area of of the five factors described in section  existing populations of Snake River
s g ‘tlhimnmental Concern. He also  4(a)(1). These factors and their Physa end Bliss Rapids snail. Dike
< iy g_diveraion esibly : application to the Idaho springsnail, Hydroelectric Partners, (Federal Energy
through 1 abitat for Utah valvata snails  Utah valvata sneil, Snake River Physa Regulatory Commission No. 10891) is
the stenotow' velocity reduction. Since snail, Bliss Rapids snail, and the currently evaluating another location,
Nquiremeol::: ';nvironmantnl Banbury Springs lanx are as follows: the Bliss Dam tailwaters at river mile
suitable b nb' of these species defines A. The present or threatened 552, for hydropower development. This
s th,atai itat, most malacologists destruction, modification, or roject would include construction of a
flowing re Hcglounding remaining free-  curtailment of its habitat or range. arge compacted concrete dam cresting
P ofg h ﬂﬁ o8 would be devastating to  Activities that could further threaten the a 560-acre reservoir. This development
would in“ d"’ species. Inpoundment  continued existence of the Bliss Repids  would inundate existing habitat and
vital ahalim ate exisdnizy:bmt, reduce snail, Utah valvata snail, idaho populations of the Idaho springsnail, the
ow shoreline hebitats in springsnail, Banbury Springs lanx, or Bliss Rapids snail, and the Snake River
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Physa snail that occur near Bancroft ro $
Springs. Construction of these two g dl;os?d ey tributary spring streams in the
poposd dome v o o et Koo Bl i s Inpac U
n spri i ' not
supporting populations of the B{m o‘;mg;‘;g-g;ﬁggh&?ﬁﬁoge&e severely as the mainstem river h::. The
Rapid snail; both of the two known sites Snake River Physa snail populations in :vhgefmﬁn Reach receives massive cold
that are currently supporting _ the Hagerman and King Hill reaches plzi;r :charge from the Snake River
populations of the Snake River Physa The recently discovered population of Shul e, Seweeal of these 8prings
snail, and at least one known : Bliss Rapids snail above American Falls ;?d spring tributaries have been
population of the Idaho springsnail. (river mile 749.8) is also subject to the .‘:;ﬂﬂl for hatchery water supplies
These two proposed dams would not effects of water fluctuations from - drietum flows to the Snake River
inundate habitat for the Utah valvata operation of the Shelley hydroelectric ki with nutrients. Atthe .
snail since this snail is well upstream. project at river mile 783, gonm ancy s Preaprvg at Thousand
The Banbury Springs lanx occurs in Based on limited sampling, these ?lr}ngs, there is evidence that colonies
three tributary springs that flow into the snails have not been found between ga tah valvata and Bliss Rapids snail
Snake River and these would likely not Milner Dam (river mile 639.1) and "vmeinrecanuy dechned. or been
be impacted by the two dams. The Shoshone Falls (river mile 614.8). This rn ated at several sites from changes
remaining four proposed hydro projects reach of the Snake River is essentially water quality due to agricultural and
are diversion or run-of-river dewatered during the irrigation season aquaculture wastewater originating
developments (without reservoirs) that ~ and remaining low flows have poor outside the area (Frest and johannes
would alter the flow regime and water quality. It is unlikely that these 1993)
minimize annual flows in the bypass species could exist in this river stretch. Four tributary springs or spring
reaches at the four Snake River sites. During the irrigation season water streams _Of the Hagerman area of the
Frest and Johannes (1891) believe that quaht.y and quantity below Shoshone Snake River—Banbury Springs, Box
proposed construction and operation of  Falls is poor, thoug{ both are gradually Canyon Springs, Thousand Springs and
three of these projects for power improved by inflow from Snake River Sand Springs Creek—contain
production, Kanaka, Empire and Plain Spring tributaries through the popul_atxons of two or morse of the taxa
Boulder Rapids would not adversely Hagerman Reach. described in this rule. The Banbury
impact the Utah valvata or any other e quality of water in these habitats Springs lanx is found in only three of
candidate, so long as efforts to control has a direct effect on the species these tributary springs: Banbury, Box
gwdunentatjon during construction are survival. The species require cold, well- Canyon and Thousand Springs. The
implemented. Deteriorating water oxyg.enated unpolluted water for Uteh valvata and Bliss Rapids snail
q_ua}ity is most likely the primary factor survxyal_ 1_\ny factor that leads to a occur in Box Canyon, Thousand Springs
limiting the native molluscs in this c!elenomuon in water quality would and the mainstem Snake River. Banbury
likely extirpate these taxa. For example, Springs has no known threats, but Box
quality in this reach of the Snake River, U-\'{sspnngs lanx lacks either Canyon Springs is threatened by a small
construction of these projects would lungs or gills and respires through hydroelectric project at the upper end of
affect recovery efforts since otherwise unusually heavy vascularized mantles. Box Canyon and a water diversion dem
suitable free-flowing habitats would be This species cannot withstand at the lower end of Box Canyon. The
impacted. temporary episodes of poor water upper two-thirds of Box Canyon,
Penkloeding beprcicoot Ryl o gty By ovind. T sy
cially raising and lowering river ’ : PTRMRRE
levels to meet slﬁgrt-tarm eloctgcal E (f::cl::):ctth f:;trr:\(yleumfewsfﬂ%d oxygen :Bmtlfd 3:'“8 below the diversion is
needs by local run-of-the-river likel h&a ys would very Man y the Bureau of Lend
hydroelectric projects also threatens ely prove to most or all of the agement (BLM) and was designated
these s Peak-loadi populations. Factors that would degrade 8&n Area of Critical Environmental
pecies. & oading is a frequent  \yater quality include reduction in flow Concern (ACEC) in 1986. The ACEC was
and sporadic practice that results in rate, warming, and increases in the established to manage habitats for thres
ﬁf:;:;f !:lr:grg‘li(ﬁlu:cmh:b&a':; itfl‘l‘ha“ow' concentration of fertilizers, herbicides ~ candidate molluscsa,gthe Bliss Rapids
excephicn of the Baah . lS rine 1 or pesticides from irrigation waste water snail, Utah valvata, and Fisherola
aod Dossiblv Snak: Rim.y g gs lanx  return. The middle Snake River is nuttalli, and the Shoshone sculpin
di P! 4 o River physa, these impacted by return flows from irrigated  (Cottus greenei). Lanx (Banbury Springs
c;nu?}itweatar Quctf:xsucna prevent the agriculture, runoff from feedlots and lanx) was added to the list of sensitive
A Foo occupyingthe  dairies, hatchery effluent, municipal species under ACEC management with
most favorable habitats. The Bliss Dam  sewage effluent, and other point and the discovery of the second of three
gﬂ;;g:)‘gxgmately Si::imilea above non-point discharges. During the populations of this species in the
affect threep kn i and may adversely irrigation season, 13 perennial streams  Sculpin Pool at Box Canyon in 1989
e own populations_ of the and more than 50 agricultural drains (Beak 1989). Construction of a diversion
th lﬁisprlngs_nail. two populations of contribute irrigation tailwater to the dam for a trout culture facility in upper
feth ss Rapids snail, and a pogulatlon Snake River (IDHW, 1991b). In addition, Box Canyon in 1873 eliminated habitat
of the Snake River Physa snail, by more than 140 commercial, State and of the Bliss Rapids snail, though Taylor
restricting littoral habitat during the late Federal fish culture facilities discharge (1985a) reported that sediment
fummer peak-loading operation, Peak-  wastewater into the Snake River and its  produced as a result of constructions
oading operation of the lower Salmon tributaries. These factors, coupled with  enhanced habitat for Utah valvata
Falls Power Plant may harm three drought-induced low flows, contribute ~ downstream in the natural pool on B
mainstem Snake River po ulations of to the increased eutrophication and lands. Ground water mining or
the Bliss Rapids snail, and a population  general decline of the coldwater lotic withdrawal may also impact spring
of the Snake River Physa snail. The molluscs of the middle Snake River. stream habitats of the “new” Bliss
combined peek-loading effects from Water quality in the alcove springs and ~ Rapids snail population above

reach. Even with im i
provements in water tlia Banb
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grican Falls Reservoir at river mile
‘:4‘3.8. Biologists of the Shoshone
Bannock Tribal Reservation have
observed water fluctuations and
seasonal declines in :tring flows along
this stretch of the Snake River
concurrent with the irrigation season
(Doug Tekai, biclogist, Shoshone
Bannock Tribal Reservation, pers.
comm.). Though not fully documented,
these seasonal declines in spring flows
seem more pronounced in recent years
due to ongoing drought conditions.

Winter cattle grazing and recreational
access may also be impacting spring
habitats of the Bliss Rapids snail on the
Shoshone Bannock Reservation.
Although access is controlled,
waterfowl hunters, and to some extent
fishermen, utilize these spring areas
throughout the Fall and early Winter.
The Service believes trampling by cattle
and people will likely produce minimal
impacts to spring habitats.

n summary, the cumulative effects of
these factors combined with extreme
low flows throughout much of the
Snake River from over five years of
drought, continue to threaten the
remaining habitats and increasingly
fragmented populations of these five
species. This is especially true for
habitats and extant populations in the
mainstem Snake River.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not known to be applicable.
However, due to their rarity, some of
these taxa may have been subject to past
overutilization for scientific purposes.
Forexample, of the less than fifty live
Snake River Physa snails collected in
the middle Snake River, nearly all were
preserved or killed for scientific
purposes. In other instances, some
molluscs have become vulnerable to
illegal collection for scientific purposes
following listing under the Act,

C. Disease or predation. Changes in
the fish fauna of the middle Snake River
have been suggested as potentially

featening to some or all of the
candidate taxa, However, no data to
Support this suggestion exists. Fish
Predation was not considered a “‘major
problem” for these taxa in a recent
mollusc survey at The Nature
Conservancy's Preserve (Frest and
J°hanTn;s 19924),

- Ihe inadequacy of existin
Tegulatory mechamssyms]. The ldﬁho

partment of Water Resources
genguaklateg water development in the
= @ River basin. At present, there is

specific allocation of water on the
Tn‘gﬂﬂ_em‘middle Snake River for fish
ow“’;ldhfe. although maintenance
trib 8 lor fish and wildlife on several
utary streams to the Snake River

have been established. Without Federal
protection under the Act, present
management regulations are inadequate
to curb further water withdrawal from
groundwater spring outflows or
tributary spring streams.

Changes in the use of stored water in
the Snake River basin to assist recovery
efforts for other threatened and
endangered species may also impact
these species and their habitats. For
example, the Bonneville Power
Administration, State of Idsho, and
Idaho Power Compeny ars exploring
alternatives to assist outmigrating
endangered Snake River sockeye salmon
(Oncorhynchus nerka) and threatened
spring and summer chinook
(Oncorhynchus tshawystscha) from
utilizing water from the upper Snake
River basin.

The Idaho Department of Health and
Welfare, Division of Environmental
Quality, under authority of the State
Nutrient Management Act, is
coordinating efforts to identify and
im{;lemem preventative actions which
will reduce nutrient loading to the
middle Snake River below Milner Dam
(IDHW 1991b). These efforts will
address pollution control strategies for
this stretch of river through several of
the following program areas: State
Agricultural Water Quality Program,
NPDES permits, 401 Certification,
Bureau of Land Management land
management plans, the State Water Plan
and local ordinances. Despite these
efforts to better comprehend and halt
the deterioration of the middle Snake
River, it is unlikely these programs will
reverse the trend any time soon, since
it will be several years before any
recommendations to improve water
quality outlined in comprehensive
resource management plans for the
Snake River are fully implemented.

There are at least two State agencies
that have as part of their goals and
objectives the identification and
protection of rare taxa and their
habitats. The Idaho Parks and
Recreation has authority under Idaho
Code section 18-3913, 1967, to protect
only plants, with animals net given
special protection on Idaho lands. The
Department of Fish and Game, under
Idaho Code section 36-103, is mandated
to preserve, protect, perpetuate, and
manage all wildlife. However, these
mandates do not extend protection to
invertebrate species.

The Federal Energy Regulatory
Commission (Commission) is the agency
responsible for issuing licenses for
hydroelectric projects. The Commission
solicits input from the Service regarding
environmental impacts that may result
from proposed projects. The Service’s

comments regarding impacts to
“candidate’” only species, such as the
five aquatic snails, are advisory in
nature. The Commission relies upon the
developer and the Service to resolve
issues with res to candidate species.
Without listing, it is unlikely that the
Commission would require & project
proponent to mitigate for impacts to
these species unless the developer did
so voluntarily. Consequsntly, the
Commission’s review of projects does
not provide protection to the five taxa
covered in this rule.

The U.S. Army Corps of Engineers
(Corps) is also involved in the
permitting of projects on the Snake
River through their authority under
section 404 of the Clean Water Act. The
Corps issues individual and nationwide
permits for projects that would result in
the fill of waters of the United States.
Nationwide permits are often issued for
relatively small projects (hydroelectric
projects producing less than 5
megawatts and some bridge crossings)
that presumably have minimal
environmental impacts. Projects
requiring individual permits undergo
more extensive environmental review
and the permits often include
conditions that require avoidance or
mitigation for environmental impacts.
Virtually any project within the range of
these molluscs would require an
individual permit as described in
section 404 of the Clean Water Act. The
Corps does solicit input from the
Service regarding impacts to wildlife
resources. The Corps gives full
consideration to the Service's comments
on permits. However, the Service's
comments regarding candidate species
are advisory. In practice, the Corps does
not give any special consideration to the
five invertebrates considered herein.

With the listing of these species as
threatened or endangered, the Corps and
the Commission will be required to
initiate formal consultation pursuant to
section 7 of the Act on any project that
may affect one or more of these species.
Such consultation would result in a
Biological Opinion on whether or not
the project proposed to be authorized is
likely to jeopardizs the continued
existence of the species. With listing,
both the Commission and Corps will be
required to insure that any project they
authoerize will not be likely to jeopardize
the continued existence of these species.
Conditions that would provide
protection to the species could be
incorporated into permits or licenses
issued. The provisions of section 7 of
the Act are more fully discussed later in
this proposed rule.

A Otg:rr natural or manmade factors
affecting their continued existence.
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Although not fully understood, an
introduced hydrobiid snail, the New
Zesaland mudsnail (Potomapyrgus
antipodarum (=P. jenkinsi)) may
complicate survival for these native
species. This non-native species occurs
throughout the range of the five species
included in this rule (Bowler 1988a,
1989b, 1990). This hydrobiid snail is
native to New Zealand and has also
spread to Europe and Australia.
Potamopyrgus antipodarum was first
reporied in the middle Snake River in
1987, when Taylor found the species
had invaded seversl alcove spring
habitats at The Nature Conservancy’s
Preserve. This exotic taxa may have
been inadvertently introduced by the
private aquaculture industry in this
area. By December, 1888, P.
antipodarum was the dominant taxa in
the free-flowing habitats of the
Hagerman Reach below Bliss Dam
(Bowler 1990). It formed dark mats of
individuals in habitat fermerly preferred
by native species including the Bliss
Rapids snails and Snake River Physa.
The species has been observed at
densities of nearly 400 individuals per
square inch. Potamopyrgus is
parthenogenic and ovoviparous, which
contributes to the ability to build large
populations rapidly and recover from
population crashes, The species is
eurytopic and shows very little
preference for substrate type or size. The
mudsnail is much more abundant in ths
mainstem Snake River than in cold
spring environments; it is uncommon or
absent in both unimpacted, pristine or
stagnent, highly polluted environments
(Frest and Johannes 1992a). At present,
Potamopyrgus is not sbundant in large
springs inhabited by Lanx n. sp. and in
cold springflows with colonies of Bliss
Rapids snail and Utsh valvata. The
species does, however, compete for
habitat with Snake River Physa and
Idaho springsnail and mainstem
colonies of Bliss Rapids snail and Utah
valvata. Potamopyrgus is abundant in
the Snake River bslow Bliss Dam to C.J.
Strike Reservoir and inhabits the same
littoral sand/silt substrate as the Idaho
springsnail (Bowler 1990). In addition,
the species forms “thick mats” of
individuals at mainstem locations with
Snake River Physa and Bliss Rapids
snails. Potential threats to the subject
species and other native molluscs
include crowding and competition for
preferrad habitat for mainstem
populations, and possible attraction and
support of molluscivorous fish and
avian predators (Bowler 1990).
Although no information exists
regarding foraging, it is possible that

competition for forage may occur in

areas where preferred habitats are
limiting ie., substrate is
limited. In summary, Potamopyrgus
appears to impact most directly
mainstem populations of the candidate
taxa. At present, it does not appesr to
threaten spring populations of Lanx n.
sp., Bliss Rapids snail and Utah valvata.
The New Zesland mudsnail is still
expanding its range and population in
the Snake River. Further research on
Potamopyrgus is mtnﬂrad to monitor its
expansion and to fully m:gahend its
full impact to the native molluscs and
the overall ecology of the Snake River,

Determination

The Service has earefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to issue
this rule. Based on this evaluation, the
preferred action is to list the Idaho
springsnail {Pyrgulopsis idahoensis),
Utah valvata snail (Valvata utahensis),
Snake River Physa snail (Physa
natricina), and the Banbury Springs
lanx (Lanx n. sp.) as endangered and the
Bliss Rapids snail as threatened. With
the exception of Lanx, four of the taxa
have declined over all but a small
fraction of their historical range. Today
these ies generally persist in & few
isolated free-flowing reaches or spring
alcove habitats in the middle Snake
River characterized by cold well-
oxygenated unpolluted water. Lanx has
remained relatively stable within its
three known locations since its
discovery in 1988. However, because
Lanx is known from three locations
it is most vuln e to habitat change.
The free-flowing, cool water
environments requirsd by these species
have been impacied by and are
vulnerable to continued edverse habitat
modification and deteriorsting water
quality. This is especially true for those
species restricted to mainstem river
environments, the Snake River Physa
and Idaho springsnail, but also
mainstem colonies of Bliss Rapid snails
and Utah valvata. These mainstem
species may also be vuinerable to
habitat competition from an exotic snail.
With the exception of spring habitats at
The Nature Conservancy’s Preserve,
remaining pristine spring and spring
stream complexes preferred by Lanx,
Bliss Rapids snail and Utah valvata are’
not protected from all threats previously
discussed. Existing regulations do not
provide adeqiate protsction to prevent
further direct and indirect habitat
losses. Because the Ideho springsnail,
Utah valvata, Snake River Physa, and
Banbury Springs lanx are in danger of
extinction throughout all or & significant

portion of their ranges, they fit the
definition of endangsred as defined in
the Act.

The Bliss Rapids snail is the most
widespread of the five texa, with new
live populations recently reperted above
American Falls reservoir in springflow
habitats. It is most ebundant in several
cold springs in tbgm Hagerman Reach,
and enjoys some of protection in
several unpolluted springs on The
Nature Conservancy’s Preserve at
Thousand S . The number of
extant p 8, including those on
the Preserve, provides greater flexibility
in recovery and reduces the likelihood
that the Bliss Rapids snail will ga
extinct in the immediate future.
However, remaining mainstern
populations are variously threatened.
Because of the limited threats facing the
Preserve colonies of Bliss Rapids snails
and the likelihood that limited
additional populations may be found in
spring habitats, this species is not now
in immediate danger of extinction
throughout all or a significant portion of
its range. However, the Bliss Rapids
snail is likely to become in danger of
extinction in the near future. As a result,
the Bliss Rapids snail fits the definition
of threatened species as defined in the
Act.

For reasons discussed below, critical
habitat is not being propesed at this
time.

Critical Habitat

Section 4(a)(3) of the Act requirss, to
the maximum extent prudent and
determinable, that the Secretary
designate critical habitat at the time a
species is determined to be endangsred
or threatened. The Service has
determined that critical habitat
designation for these speciss is not
presently prudent. Some populations
are in localized springs and over-
collecting by malacologists or vandalism
could occur if their whersabouts were
widely knewn. Regulations
implementing section 4 of the Act
provide that a designation of critical
habitat is not prudent when a species is
threatened by taking or cther human
activity and identification of critical
habitat can be expected to increase the
degres of such threat (50 CFR 424.12).
Protection of these species’ habitat will
be addressed through the recovery
process and through the section 7
consultation precess. The Service
believes that Federal involvement in the
areas where these snails persist can be
identified without the designation of
critical habitat. Therefore, it would not
now be prudent te determine critical
habitat for these species.
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Available Conservation Measures

Conservation measures provided o
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups and individuals. The Act
provides for possible land scquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The
protections required of Federal agencies
and the prohibitions against taking and
harm are discussed, in part, below,

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
listed as endangered or threatened and
with respect to its critical habitat, if any
is being designated. Regulations
implementing this interagency
cooperation provision of the Act are
codified at 50 CFR Part 402. Section
7(a)(4) of the Act requires Federal
agencies to confer with the Service on
any action that is likely to jeo ize
the continued existence of a tened
or endangered species or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to insure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

Federal actions that may be affected
by this final rule include the granting of
licenses by the Commission for
hydroelectric/power dam development
and the issuing of permits under section
404 of the Clean Water Act by the Corps.
The Commission will likely be required
to consult with the Service on the
previously mentioned hydroelectric/
power dam proposals (A.]. Wiley, Idaho
Power Company and Dike Hydroelectric
Company). The Corps and Bureau of
Land Management will likely be
required to consult with the Service on
the Box Canyon water diversion dam. In
addition, joint consultation by the Corps
and the Commission with the Service
may be necessary if any of the projects
under licensing consideration by the
Commission include plans for filling.
Federal or federally assisted programs
affecting potential Snake River Plain
Aquifer recharge programs and the

Environmental Protection Agency's
NPDES program would also be subject
to consultation under section 7(a)(2).

The Act and implementing
regulations found at 50 CFR 17.21 and
17.31 set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife, and to all
threatened wildlife not covered by a
special rule. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
teke (including harass, harm, pursue,
hunt, shoot, wound, kill, trep, capture,
collect or attempt any such conduct),
import or export, transport in interstate
or foreign commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any endangered species, or any
threatened species not covered by a
special rule. It also is illegal to possess,
sell, deliver, carry, transport, or ship
any such wildlife that has been taken
illegally. Certain exceptions apply to
agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered or threatened
wildlife species under certain
circumstances. Regulations governing
endangered species permits are at 50
CFR 17.22 and 17.23. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities. Regulations governing
permits for threatened species are at 50
CFR 17.32. Unless otherwise provided
by a special rule, such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, for economic hardship,
zoological exhibition, educational
purposes, special purposes consistent
with the Act, and/or for incidental take
in connection with otherwise lawful
activities.

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining
the Service's reasons for this
determination was published in the
Federal Register on October 25, 1983
(48 FR 49244).
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The primary author of this final rule
is Stephen D. Duks, Boise Field Office
(see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation(s) Promulgation
PART 17—{AMENDED]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Autherity: 16 U.S.C. 1361-1407; 16 US.C.
1531-1544; 16 U.S.C. 4201-4245; Public Law
99-625, 100 Stat. 3500; unless otherwise
noted. 2

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
Snails to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatsned
wildiife.

(h)...




Federal Register / Vol. 57, No. 240 / Monday, December 14, 19982 / Rules and Regulations 359257

Vertebrate pop-

S uvatonwhers o When Critical Specsl
feNge  gndangersd o hsted
threatened

habital  rules

USA (D) ......
USA (D) ...

USA. (D)
USA. (D) ...

USA. (D) .....

Dated: November 25, 1992.
Richerd N. Smith,

Acting Director, U.S. Fish and Wildlife
Service.

|FR Doc. 92-30174 Filed 12-11-982: 8:45 am]
BILUNG CODE 43%Agmse







el
a——
.
e
—
=3
o3
-

———r——
5= =
E E =
Bk =
ST W e an cine
= -]
R B st R L ES
===
e s e .S
H =

|

|

&
e

g
.

i
Inuli'ml

I

|

||

™
iy
-

|
i

I
w

e
L]

b

|

Monda

December 14, 1992

Part IV
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Administration for Children and Families

45 CFR Part 1303
Head Start Program; Final Rule
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 1303

RIN 0C270-ABOO

Head Start Program

AGENCY: Administration on Children,
Youth and Families (ACYF),
Administration for Children and
Families (ACF), HHS.

ACTION: Final rule.

SUMMARY: The Administration on
Children, Youth and Families is issuing
this final rule to revise and clarify for
Head Start grantees and delegate
agencies the requirements concerning
appeals by grantees from termination
and denial of refunding actions. This
final rule also includes provisions on
appeals by current or prospective
delegate agencies of grantees' rejections
of, or failures to act on, applications, or
grantees’ terminations of grants or
contracts.

The new procedures will reduce
reporting and paperwork requirements.
The changes also remove unnecessary
and duplicative provisions and revise
the language of the current regulation
for clarity.

The most significant change is an
improvement to the show cause and
hearings process for Head Start grantees
by abolishing the current complex and
costly procedures and utilizing instead
the Departmental Appeals Board.
DATES: This rule is effective January 13,
1993, with the exception of sections
1303.10 through 1303.23 which will
become effective upon assignment of an
OMB approval number.

FOR FURTHER INFORMATION CONTACT:
Wade F. Horn, Ph.D., Commissioner,
Administration on Children, Youth and
Families, P.O. Box 1182, Washington,
DC 20013, (202) 205-8347.
SUPPLEMENTARY INFORMATION:

1. Program Purpose

Head Start is authorized under the
Head Start Act (the Act), section 635 of
Public Law 97-35, the Omnibus Budget
Reconciliation Act of 1981 (42 U.S.C.
9831 et seq.). It is a national program
providing comprehensive
developmental services primarily to
low-income preschool children, age
three to the age of compulsory school
attendance, and their families. To help
enrolled children achieve their full
potential, Head Start programs provide
comprehensive health, nutritional,
educational, social and other services.

In addition, Head Start programs are
required to provide for the direct
participation of the parents of enrolled
children in the development, conduct,
and direction of local programs. In FY
1991, Head Start served 583,471
children through a network of 1,346
grantees and 575 delegate agencies
which have approved written
agreements with grantees to operate
Head Start programs.

II. Purpose of the Rule

The Administration for Children and
Families (ACF) is amending the current
rule governing Head Start grantee and
delegate agency appeals at 45 CFR part
1303. The purpose of this revision is to
eliminate duplication and increase
efficiency in governmental operations
by reducing the time expended in
preparing and holding an appeal, and
conducting a hearing and reaching a
final decision. We believe this revision
will reduce the cost of an appeal and the
total time required for an appeal from
the initial request for a review or a
hearing on the proposed action to a final
decision.

III. Summary of the Major Provisions of
the Rule

The new regulations significantly
revises, clarifies, and simplifies the
appeals process for Head Start grantees
and current and prospective delegate
agencies. The changes are in response to
a review and analysis of data on actual
appeals filed by Head Start grantees and
delegate agencies.

The following is a summary of the
major provisions of the final rule:

(1) Currently, grantees may appeal
three types of actions by the
Administration for Children and
Families (ACF): A termination of
financial assistance; a denial of
refunding, including certain reductions
in funding; and a suspension. This rule
requires that all allowable grantee
appeals will be heard by the
Departmental Appeals Board rather than
by ACF staff.

(2) The rule continues to permit
current and prospective delegate
agencies to appeal to the grantee agency
the rejection of an application and the
failure of a grantee to act on an
application within a timely period. In
addition, the rule permits delegate
agencies, for the first time, to appeal the
termination of a grant or contract.

(3) The rule raises attorney fees from
$100.00 per day to the usual and
customary fees for the locality in which
the grantee or delegate agency is
located, but no higher than $500.00 per
day. This figure will be adjusted to

reflect annual increase in the Consumer
Price Index.

(4) If a current or prospective delegate
agency is dissatisfied with the grantee's
decision, it may appeal that decision to
ACF. The rule applies the “arbitrary and
capricious” standard of review for
appeals to ACF by current or
prospective delegate agencies.

(5) Finally, the rule allows the ACF
reviewing official to direct a remedy
where a specific resolution of the
dispute is appropriate.

IV. Rulemaking History

On January 29, 1992, the Department
published a Notice of Proposed
Rulemaking in the Federal Register (57
FR 3394), proposing to amend 45 CFR
part 1303. Interested persons were given
60 days in which to comment on the
proposed rule. During the 60 day
comment period the Department
received 11 letters containing 38
comments pertaining to one or more
sections of the proposed regulation.
There were two general comments, 13
comments on Subpart A, 17 comments
on Subpart B, and six comments on
Subpart C.

Section-by-Section Discussion of the
NPRM

Two of the comments received were
general expressions of support for the
proposed changes.

Subpart A

Section 1303.1

Purpose and Application. No
comments were received on this section.

Section 1303.2

Definitions. No comments were
received on this section.

Section 1303.3

Right to an attorney, attorney fees,
and travel costs. We received nine
comments on paragraph 1303.3(a)(1).
which concerns the right to an attorney
and attorney fees. Six of these
comments were addressed to the NPRM
provision which allows attorney fees to
be charged to the program grant in an
amount equal to the usual and
customary fees charged in the locality,
up to $250 per day. Most commenters
approved the increase in allowable
attorney fees from $100 per day in the
current regulation and the provision for
automatic increases for inflation in the
maximum allowable fee. Several
commenters opposed the maximum as
too low, stating that $250 per day is less
than the usual rate for an attorney’s
services, and that, because of the
limitation, it would be difficult for Head
Start grantees to find attorneys.
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While we appreciate that a maximum
allowance of $250 per day may not meet
the prevailing market rate for attorney
fees in all places, we have kept this rate
in the final rule. We have several
reasons for doing so. The increase to
$250 more than doubles the current
maximum. The maximum fee will now
be indexed for inflation and so will not
remain static, as it has in the past.
Finally, we have no coavincing
evidence that a maximum allowance of
$250 per day will seriously
disadvantage grantees. The community
support that Head Start enjoys should
provide any assistance grantees might
need to secure effective representation.

In addition, we have clarified this
paragraph by changing the reference to
“adjusted for inflation” to “adjusted
annually to reflect the percentage
change in the Consumer Price Index for
all Urban Consumers”.

We received one comment in support
of the provision in the regulation that
attorney fees may be charged to the
program grant. Two commenters
opposed the restriction in paragraph
1303.3(a)(1) that the fees of only one
attorney may be charged to the program
grant with respect to a particular
dispute. We have not changed this
provision, which we believe is a
legitimate and necessary way to avoid
excessive costs being charged to the
program. We do not believe that the
bringing of appeals by grantees will be
unduly hampered as a result of this
restriction.

In the NPRM we solicited comments
on the advisability of allowing payment
of attorney fees (and attorney’s travel
and per diem costs) only in cases in
which the grantee is successful in the
final outcome of its appeal. Three
comments were received in response to
this request, all of them in opposition to
the idea. We propose no change to our
current policy.

Section 1303.4

Remedies. No comments were
received on this section.

Section 1303.5

Service of process. No comments were
received on this section.

Section 1303.6

Successor agencies and officials. No
comments were received on this section.

Section 1303.7

Effect of failure to file or serve
documents in a timely manner. One
comment was received on this section,
to the effect that the requirements of the
NPRM are too restrictive. We have not
changed this section, which, while

requiring strict adherence to filing
deadlines, is made maore flexiple by the
waiver provisions of section 1303.8.

Section 1303.8

Waiver of requirements. No comments
were received on this section. However,
we deleted the last sentencs of
paragraph (b), which states that the
requirements of the paragraph may not
be waived, and added a new paragraph
(8), which prohibits waiver of any of the
requirements of section 1303.8. This is
more consistent with our intent that
waivers be granted only in accordance
with the requirements of this section. In
addition, we made technical edits to
paragraph (e).

Supbart B
Section 1303.10

Purpose. No comments were received
on this section.

Section 1303.11

Suspension on notice and opportunity
to show cause. We received four
comments on this section. One
commenter opposed the provision in
section 1303.11(f) which states that any
delegate agency that wishes to

~ participate in an informal meeting

regarding an intended suspension of the
grantee may request permission to do so
from the responsible Department of
Health and Human Services' (HHS)
official. We have not changed this
provision, which states that the HHS
official, in acting on any such request
from a delegate agency, must take into
account the effect of the proposed
suspension on the particular delegate
agency, the extent to which the meeting
would become unduly complicated as a
result of granting such permission, and
the extent to which the interests of the
delegate agency appear to be adequately
represented by other participants. Two
commenters objected to section
1303.11(j), which states that an interim
grantee may be named during a non-
summary suspension. (One of these
commenters objected to the interim
grantee provisions of sections 1303.13
and 1303.14 as well.) We have not
changed the interim grantee provision of
this section, which is necessary to
insure that services to children and
families continue during the suspension
of the grant. Another commenter noted
that section 1303.11(g) does not make
clear when the responsible official has
to make a decision if no informal
meeting is held. We have corrected this
omission by adding, at the end of the
second sentence, the words “or, if no
informal meeting is held, within five
days of receipt by the responsible HHS

official of written material from all
concerned parties."

Section 1303.12

Summary suspension and opportunity
to show cause. One commenter objected
to section 1303.12(1), which states that
the responsible HHS official may
appoint an agency to serve as interim
grantee for a grantee which has been
summarily suspended. This same
commenter, and a different commenter,
objected to the interim grantee provision
of section 1303.13(e). We have not
changed the interim grantee provisions
of these sections, which, like that in
section 1303, is necessary to insure that
services to children and families
continue during the suspension of the
grant. R

Section 1303.13

Appeal by a grantee of a suspension
continuing for more than 30 days. Two
comments were received opposing the
interim grantee provision of section
1303.13(e). As noted above in the
discussion of section 1303.12, we have
not changed this provision. One
commenter to sections 1303.13(f),
1303.14(c)(2), and 1303.15(d)(3) stated
that,"in order to speed up the appeals
process, the notice of adverse action
should specify that any appeal should
be sent directly to the Departmental
Appeals Board (DAB) and that the
appellant must send a copy of the
appeal to the responsible HHS official
and the Commissioner, ACYF. We
concur with this suggestion and have
changed the final rule accordingly. A
comment was received which noted
that, unlike section 1303.21(a), neither
section 1303.13, 1303.14 nor section
1303.15 contains any instructions about
the contents of an appeal. We agree that
sections 1303.13, 1303.14 and 1303.15
would be more clear and complete with
instructions on the contents of an
appeal. Instructions have been added to
paragraphs 1303.13(f), 1303.14(c)(2) and
1303.15(d)(3).

Section 1303.14

Appeal by a grantee from a
Termination of Financial Assistance.
One commenter found section 1303.14
confusing in that it refers both to a right
to an appeal and a right to a hearing, but
only specifies that requests for hearings
be transmitted to the DAB. This
commenter suggests that, as in section
1303.15, this section use the word
“appeal throughout. We have changed
this section by replacing the words
“responsible HHS official” in paragraph
1303.14(c)(2) with the words
“Departmental Appeals Board,” and by
deleting paragraph1303.14(d).
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(Paragraphs (e) through (k) of the NPRM
have been redesignated accordingly.)
This change both addresses the
commenter’s concern and eliminates the
need for the transmission of the
grantee’s appeal request from the
responsible HHS official to the
Commissioner, ACYF, and from the
Commissioner, ACYF, to the
Departmenta! Appeals Board. In
paragraph 1303.14(c)(5), we deleted the
phrase “* * * the matter has been set
down for hearing at a stated time and
place orthat * * *", which was
inadvertently included in the NPRM.
Only the Departmental Appeals Board
should set the date and time for any
hearing. This change is in accord with
45 CFR 1303.16(g).

We received one comment on this
section objecting to the absence of a
statement in the NPRM as to which
party in an appeal under this section
and section 1303.15 (dealing with
appeels from denials of refunding) has
the burden of proof. The current
regulation provides that “ACYF will
have the burden of justifying the
proposed termination action.” We have
removed this sentence from the final
rule because appeals will be heard by
the Departmental Appeals Board. A
comment was received on paragraph
1303.14(j) stating that it is g?ghly
undesirable to allow the responsible
HHS official to set the deadline for the
filing of a brief by an appellant who has
waived its right to a hearing, since the
official is a party in interest. It was
suggested that the DAB set the deadline.
We agree with this comment and have
changed the final rule accordingly.

Finally, one commenter opposed the
interim grantee provision of paragraph
1303.14(e)(1), stating that the naming of
an interim grantes, except in cases of
alleged criminal activity or apparent
danger to children or staff, constitutes
an assumption that the appeal will not
be decided in the grantee’s favor. In
response to this comment, we have
modified the interim grantee provision
of this section to make clear what
happens when a grantee appeals an
administrative decision to court. We
have added paragraph 1303.14(d)(3),
which provides that if a grantee does
not appeal the administrative decision
to court within 30 days of its receipt of
it, a replacement grantee will be
immediately sought, and an interim
grantee named, if nesded, pending that
selection. This modification reflects the
fact that a replacement grantee may not
be sought when a grantee appeals an
administrative decision to court.
However, we have specified at

paragraph (d)(4) that an interim grantee
may be sought even though the grantee

has appealed within 30 days, if the
responsible HHS official determines it
necessary to do so. Examples of
circumstances that warrant an interim
grantee are to protect children and
families from harm, and Federal funds
from misuse or dissipation, or both. An
interim grantee might be needed to keep
the program viable in the community
until the permanent successor is
selected. We believe that 30 days is
adequate for a grantee to decide to
appeal since the matter would already
have been considered in administrative
proceedings and a record developed.
Further, we do not believe that the
process of selecting a permanent grantee
should be delayed unreasonably. ACYF
believes that it is important for the
program’s children and their families
that stability be provided to the program
as soon as possible, consistent with
fairness to grantees. We believe the new
regulation accomplishes that goal.
Paragraph (d)(2) with regard to
suspension of funding has been
modified to clarify that an interim
grantee will be appointed during the
appeal period.

e have made some changes to
paragraph 1303.14(i) to clarify the
regulation. Grantee appeals of
termination actions are to the
Department Appeals Board, Therefors,
all of their submissions must be to the
Board, with copies as required by Board
procedures. The Board, consistent with
its current practices, will decide the
appeal based on the written information
and argument submitted to it. What is
properly submitted will be determined
by the Board, except as may otherwise
be required by these regulations.

Section 1303.15
Appeal by a grantee from a denial of

refunding. We received one comment in
opposition to the last sentence of
paragraph 1303.15(c), which permits
refunding to be denied if it is concluded
that continuing a particular program is
no longer in the public interest. We
have deleted this provision, since the
grounds upon which the Department
may seek to deny refunding are
sufficiently broad to meet the
Department'’s concerns.

Section 1303.16

Conduct of hearing. One commenter
stated that paragraph 1303.16(b) should
be delsted because DAB regulations
already have a rule against
communications outside the record.
Since the DAB’s usual procedurs is for
the presiding officer to set up the
hearing, it was suggested that paragraph
1303.16(b) be changed to provide g:l
the notice of hearing and issues be filed

by (instead of with) the presiding
officer. The same commenter stated that
it is inappropriate to provide for the
assistance of an attorney from the
Department's General Counsel’s office
since the Board has its own staff
attorneys. We concur with these
comments and have made the following
changes to paragraph 1303.16(b). The
first sentence has besn changed and
now refers only to the prohibition on
communications outside the record as
provided by 45 CFR 16.17. The second
sentence of paragraph 1303.16(b) has
been deleted. One comment was
received on paragraph 1303.16(e),
which allows any person or
organization that wishes to participate
in a proceeding to apply for permission
to do so from the presiding officer. The
commenter stated that the provision is
too broadly worded. We do not agree,
and, therefore, have not changed this
paragraph, which requires the person or
organization which wishes to
participate to state their interest in the
proceeding, the evidence or arguments
they intend to contribute, and the
necsssity for the introduction of such
evidence or arguments.

Subpart C

Section 1303.20

Appeals to grantees by current or
prospective delegate agencies on
rejection of an application, failure to act
on an application, or termination of a
grant or contract. We received three
comments on this section. One of the
comments was on the right of a delegate
agency to appeal a grantee’s decision to
terminate an agreement with it. This
commenter strongly opposed this new
right, saying that when relations
between a grantee and delegate have
worsened to the point where the grantee
is moving to terminate the agreement
between the parties, the only possible
solution is intervention by the
appropriate HHS official. While we are
cognizant of the fact that grantee-
delegate agency relations in cases in
which the grantee is moving to
terminate the contract which binds
them may be quite strained, we think
this step is very important for two
reasons. First, the delegate’s appeal to
the grantee will create a record which
the HHS official will have to review if
that official is called upon to make a
decision in the matter. Second, a
thorough review of the situation by the
parties will result in the resolution of
more grantee-delegate agency disputes
before they reach the HHS official. Two
comments were received on the
provision of this section which allows a
delegate agency to have a responsible
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HHS official review a grantee's rejection
or failure to act on an application, or
termination of a grant or contract. One
commenter supported this provision,
while the second opposed it, apparently
on the ground that “review" by the
official is not the same as an appeal. We
have not changed the provision, and
note that the “review" by an HHS
official referred to in the NPRM's
discussion of this section is in fact en
appeal to the official (see paragraphs
1303.20(d) and 1303.21).

Section 1303.21

Procedures for appeal by current or
prospective delegate agencies to the
responsible HHS official from denials by
grantees of an application or failure to
act on an application. Two comments
were received in opposition to the right
of prospective delegate agencies, under
paragraph 1303.21(a), to appeal from a
grantee's denial of, or failure to act on,
an application. The right of prospective
delegate agencies to bring such appeals
is found in section 646 of the Head Start
Act (42 U.S.C. 9841). We have not made
any changes to this section, which we
believe simplifies and makes consistent
the current regulatory provisions. One
comment was received on paragraph
1303.21(e)(1), which states that a
responsible HHS official may meet
informally with a current or prospective
delegate agency if the officiel
determines that such a meeting would
be beneficial to the resolution of the
appeal. The commenter believes that no
meeting should be held with the
delegate agency without the grantee
present, and that the provision that the
meetings can be conducted by
conference call should be deleted.
Paragraph 1303.21(e)(2) states that
“Both the grantee and the guryent or
prospective delegate agency may attend
any informal meeting concerning the
appeal.” We do not believe the
comment is well founded and have
therefore left this paragraph as it was in
the NPRM.

Section 1303.22

Decision on appeal in favor of
grantee. No comments were received on
this section.

Section 1303.23

Decision on appeal in favor of current
or prospective delegate agency. No
comments were received on this section.

Redesignation and Consolidation Table

Current section New section

i< X st S SR

Current section New saction

No redasignation.
.| 13035
1303.6
1303.7
1303.8
1303.20
1303.21
1303.22
1303.23
1303.15
1303.15
1303.15
1303.15
1303.15
1303.15

130321 ..
1303.22 ..
1303.23

1303.24 ..
1303.25 ..
1303.26 ..
1303.30 ..
1303.31

None.
... | 1303.10
- | 1303.11
... | 1303.12
.. | 130313
... | 130314
... | 1303.18
. | None.
None.

V. Impact Analysis
Executive Order 12291

Executive Order 12291 requires that a
regulatory impact analysis be prepared
for major rules, which are defined in the
Order as any rule that has an annual
effect on the national economy of $100
million or more, or certain other

~ specified effects. The Department has

determined that this rule is not a major
rule within the Executive Order because
it will not have an annual effect on the
economy of $100 million or more; nor
result in a major increase in costs or
prices for consumers, any industries,
any governmental agencies, or any
geographic region; and, it will not have
an adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or import markets.

This rule revises and clarifies the
existing regulatory provisions regarding
Head Start grantee and delegate agency
appeals. It eliminates duplication and
increases efficiency in governmental
operations by reducing the time
necessary to prepare an appeal, conduct
a hearing, and reach a final decision.
The final rule also revises, clarifies and
simplifies the appeals process for Head
Start grantees and current and
prospective delegate agencies. The final
rule requires that all allowable grantee
appeals will be heard by the
Departmental Appeals Board; permits a
delegate agency to appeal the
termination of a grant or contract; and
allows the ACF reviewing official to
direct a remedy where a specific
resolution of the dispute is appropriate.

Our estimate of resource needs
indicates that, while this final rule

would affect some grantees and
delegates who exercise their right to an
appeal, it will not have a significant
impact on the economy or result in a
major increase in costs or prices for a
substantial number of entities. We based
this estimate on previous Head Start
grantee and delegate agency appeals and
the additional resources in some
instances needed to implement the
requirements. However, we estimate
that this revision of the appeals process
will be a direct benefit to the
Government, grantees and the public
since appeals procedures are simplified
and one level of review is eliminated,
thereby reducing some costs and
speeding up the entire process. Thus,
the Department concluded that this rule
is not a major rule within the meaning
of the Executive Order because it does
not meet the threshold criteria.

Regulatory Flexibility Act of 1980

Consistent with the Regulatory
Flexibility Act of 1980 (5 U.S.C. chapter
6) we have tried to anticipate and
reduce the impact of rules and
paperwork requirements on small
businesses. The public burden is
estimated to be 45 hours of work load
per response. This is a reduction in the
paperwork burden placed on grantees
because there will be less duplication of
documents given the reduction in
appeal levels. For each rule with a
“significant economic impact on a
substantial number of small entities” we
must analyze the rule’s impact on small
entities. Small entities are defined by
the Act to include small businesses,
small non-profit organizations, and
small governmental entities. While this
final rule would affect small entities, it
will not have a significant economic
impact on a substantial number of small
entities. For these reasons, the Secretary
certifies that this rule will not have &
significant impact on a substantial
number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980, Public Law 96-511, sll
Departments are required to submit to
the Office of Management and Budget
(OMB) for review and approval any
reporting or record keeping requirement
in a proposed and final rule. This final
rule contains information collection
requirements in § 1303.10 through
§ 1303.23 which will be submitted to
OMB for review and approval in
accordance with § 3504(h).
Organizations and individuals desiring
to submit comments on the information
collection requirements should direct
them to the agency official designated
for this purpose, whose name appesrs in
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this preamble, and to the Office of
Information and Regulatory Affairs,
OMB, New Executive Offics Building
(room 3002), Washington, DC 20503,
Attention: Desk Officer for HHS/ACF.

List of Subjects in 45 CFR Part 1303

Administrative practice and
procedures, Appeal procedures for Head
Start grantees and current or prospective
delegate agencies, Education of
disadvantaged, Grant programs-social
programs.

(Catalog of Federal Domestic Assistance

Program Number 93.600, Project Head Start)
Dated: July 1, 1992. -

Jo Anne B. Barnhart,

Assistant Secretary for Children and Families.

Approved: August 18, 1992.

Louis W. Sullivan,
Secretary.

For the reasons set forth in the
Preamble, chapter XIII, subchapter B,
part 1303, of title 45 of the Code of
Federal Regulations is revised to read as
follows:

PART 1303—APPEAL PROCEDURES
FOR HEAD START GRANTEES AND
CURRENT OR PROSPECTIVE
DELEGATE AGENCIES

1303.1 Purpose and application.

1303.2 Definitions.

1303.3 Right to attorney, attorney fees, and
travel costs.

1303.4 Remedies.

1303.5 Service of process.

1303.6 Successor agencies and officials.

1303.7 Effect of failure to file or serve
documents in a timely manner.

1303.8 Waiver of requirements.

Subpart B—Appeals by Grantees

1303.10 Purpose.

1303.11 Suspension on notice and
opportunity to show cause.

1303.12 Summary suspension and
opportunity to show cause.

1303.13 Appeal by a grantee of a
suspension continuing for more than 30
days.

1303.14 Appeal by a grantee from a
termination of financial assistance.
1303.15 Appeal by a grantee from a denial

of refunding.

1303.16 Conduct of hearing.

Subpart C—Appeals by Current or

Prospective Delegate Agencies

1303.20 Appeals to grantees by current or
prospective delegate agencies of rejection
of an application, failure to act on an
application, or termination of a grant or
contract,

1303.21 Procedures for appeal by current or
prospective delegate agencies to the
responsible HHS official from denials by
grantees of an application or failure to
act on an application.

1303.22 Decision on appeal in favor of
grantee.

1303.23 Decision on appeal in favor of the
current or prospective delegate agency.

Authority: 42 U.S.C. 9801 et seq.

Subpart A—General

§1303.1 Purpose and application.

This part prescribes regulations based
on section 646 of the Head Start Act, 42
U.S.C. 9841, as it applies to grantees and
current or prospective delegate agencies
engaged in or wanting to engage in the
operation of Head Start programs under
the Act. It prescribes the procedures for
appeals by current and prospective
delegate agencies from specified actions
or inaction by grantees. It also provides
procedures for reasonable notice and
opportunity to show cause in cases of
suspension of financial assistance by the
responsible HHS official and for an
appeal to the Departmental Appeals
Board by grantees in cases of denial of
refunding, termination of financial
assistance, and suspensien of financial
assistance.

§1303.2 Definitions.

As used in this part:

Act means the Head Start Act, 42
U.S.C. section 9831, et seq.

ACYF means the Administration on
Children, Youth and Families in the
Department of Health and Human
Services, and includes Regional staff.

Agreement means either a grant or a
contract between a grantee and a
delegate agency for the conduct of all or
part of the grantee's Head Start é)rogram.

Day means the 24 hour perio
beginning at 12 a.m. local time and
continuing for the next 24 hour period.
It includes all calendar days unless
otherwise expressly noted.

Delegate Agency means a public or
private non-profit organization or
agency to which a grantee has delegated
by written agreement the carrying out of
all or part of its Head Start program.

Denial of Refunding means the refusal
of a funding agency to fund an
application for a continuation of a Head
Start program for a subsequent program
year when the decision is based on a
determination that the grantee has
improperly conducted its program, or is
incapable of doing so properly in the
future, or otherwise is in violation of
applicable law, regulations, or other
policies.

Funding Agency means the agency
that provides funds directly to either a
grantee or a delegate agency. ACYF is
the funding agency for a grantee, and a
grantee is the funding agency for a
delegate agency.

lgt-gaantee mee¥xs the local public or
private non-profit agency which has

been designated as a Head Start agency
under 42 U.S.C. 9836 and which has
been granted financial assistance by the
responsible HHS official to operate a
Head Start program.

Interim Grantee means an agency
which has been appointed to operate a
Head Start program for a period of time
not to exceed one year while an appesl
of a denial of refunding, termination or
suspension action is pending.

Prospective Delegate Agency means a
public or private non-profit agency or
organization which has applied to a
grantee to serve as a delegate agency.

Responsible HHS Official means the
official who is authorized to make the
grant of financial assistance to operate a
Head Start program or his or her
designee.

Submittal means the date of actual
receipt or the date the material was
served in accordance with § 1303.5 of
this part for providing documents or
notices of appeals, and similar matters,
to either grantees, delegate agencies,
prospective delegate agencies, or ACYF

Substantial Rejection means that a
funding agency requires that the
funding of a current delegate agency be
reduced to 80 percent or less of the
current level of operations for any
reason other than a determination that
the delegate agency does not need the
funds to serve all the eligible persons it
proposes to serve.

Suspension of a grant means
temporary withdrawal of the grantee’s
authority to obligate grant funds
pending corrective action by the
grantee.

Termination of a grant or delegate
agency agreement means permanent
withdrawal of the grantee’s or delegate
agency's authority to obligate previously
awarded grant funds before that
authority would otherwise expire. It
also means the voluntary
relinquishment of that authority by the
grantee or delegate agency. Termination
does not include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s or delegate
agency’s underestimate of the
unobligated balance in a prior period;

(2) Refusal by the funding agency to
extend a grant or award additional
funds (such as refusal to make a
competing or noncompeting
continuation renewal, extension or
supplemental award);

3) Withdrawal of the unobligated
balance as of the expiration of a grant;

(4) Annulment, i.e., voiding of a grant
upon determination that the award was
obtained fraudulently or was otherwise
illegal or invalid from its inception.

Work day means any 24 hour period
beginning at 12 a.m. local time and
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continuing for 24 hours. It excludes
Saturdays, Sundays, and legal holidays.
Any time ending on one of the excluded
days shall extend to 5 p.m. of the next
full work day.

§1303.3 Right to attorney, atiorney fess,
and travel costs.

{a) All parties to proceedings under
this part, including informal
proceedings, have the right to be
represented by an attorney.

(1) Attorney fees may be charged to
the program grant in an amount equal to
the usual and customary fees charged in
the locality. However, such fees may not
exceed $250.00 per day, adjusted
annually to reflect the percentage
change in the Consumer Price Index for
All Urban Consumers (issued by the
Bureau of Labor Statistics) beginning
one year after the effective date of these
regulations. The grantee or delegate
agency may use current operating funds
to pay these costs. The fees of only one
attorney may be charged to the program
grant with respect to a particular
dispute. Such fees may not be charged
if the grantes or delegate agency has an
attorney on its staff, or if it has a retainer
agreement with an attorney which fully
covers fees connected with litigation.
The grantee or delegate agency shall
have the burden of establishing the
usual and customary fees and shall
furnish decumentation to support that
determination that is satisfactory to the
responsible HHS official.

(2) A grantee or delegate agency may
designate up to two persons to attend
and participate in proceedings held
under this Part. Travel and per diem
costs of such persons, and of an altorney
representing the grantee or delegate
agency, shall not exceed those allowable
under Standard Governmental Travel
Regulations in effect at the time of the
travel.

(b) In the event that use of program
funds under this section would result in
curtailment of program operations or
inability to liquidate prior obligations,
the party so affected may apply to the
responsible HHS official for payment of
these expenses.

(c) The responsible HHS official, upon
being satisfied that these expenditures
would result in curtailment of program
operations or inability to liquidate prior
obligations, must make payment
therefor to the affected party by way of
;elxgbursement from currently available
unds.

§1303.4 Remedies.

The procedures established by
subparts B and C of this Part shall not
be construed as precluding ACYF from

pursuing any other remedies authorized
by law.

§1303.5 Service of process.

Whenever documents are required to
be filed or served under this part, or
notice provided under this part,
certified mail shall be used with a
return receipt requested. Alternatively,
any other system may be used that
provides proof of the date of receipt of
the documents by the addressee. If this
regulation is not complied with, and if
a party alleges that it failed to receive
documents allegedly sent to it, there
will be a rebuttable presumption that
the documents or notices were not sent
as required by this part, or as alieged by
the party thet failed to use the required
mode of service. The presumption may
be rebutted only by a showing
supported by a preponderance of
evidence that the material was in fact
submitted in a timely manner.

§1303.6 Successor agencies and officials.

Wherever reference is made to a
particular Federal agency, office, or
official it shall be deemed to apply to
any other agency, office, or official
which subsequently becomes
responsible for administration of the
program or any portien of it.

§1303.7 Effect of failure to file or serve
documents in a timely manner.

(a) Whenever an appeal is not filed
within the time specified in these or
related regulations, the potential
appellant shall be deemed to have
consented to the proposed action and to
have waived all rights of appeal.

(b) Whenever a party has lf)eliled to file
a response or other submission within
the time required in these regulations,
or by order of an appropriate HHS
responsible official, the party shall be
deemed to have waived the right to file
such response or submission.

(c) A party fails to comply with the
requisite deadlines or time frames if it
exceeds them by any amount.

(d) The time to file an appeal,
responss, or other submission may be
waived in accordance with §1303.8 of
this part.

§1303.8 Wailver of requirements.

(a) Any procedural requirements
required by these regulations may be
waived by the responsible HHS official
or such waiver requests may be granted
by the Departmental Appeals Board in
those cases where the Board has
jurisdiction. Requests for waivers must
be in writing and based on good cause.

(b) Approvals of waivers must be in
writing and signed by the responsible
HHS official or by the Departmental
Appeals Board when it has jurisdiction.

(c) “Good cause” consists of the
following:

(1) Litigation dates cannot be
changed;

(2) Personal emergencies pertaining to
the health of a person involved in and
essential to the proceeding orto a
member of that person’s immediate
family, spouse, parents, or siblings;

(3) The complexity of the case is such
that preparation of the necessary
documents cannot reasonably be
expected to be completed within the
standard time frames;

(4) Other matters beyond the control
of the party requesting the waiver, such
as strikes and natural disasters.

(d) Under no circumstances may
“‘good cause” consist of a failure to meet
a deadline due to the oversight of either
a party or its representative.

(e) Waivers of timely filing or service
shall be granted only when necessary in
the interest of fairness to all parties,
including the Federal agency. They will
be granted sparingly as prompt
resolution of disputes is a major goal of
these regulations. The responsible HHS
official or the Departmental Appeals
Board shall have the right, on own
motion or on motion of a party, to
require such documentation as deemed
necessary in support of a request for a
waiver.

() A request for an informal meeting
by a delegate agency, including a
prospective delegate agency, may be
denied by the responsible HHS official,
on motion of the grantee or on his or her
own motion, if the official concludes
that the written appeal fails to state
plausible grounds for reversing the
grantese’s decision or the grantee’s
failure to act on an application.

(g) The requirements of this section
may not be waived.

Subpart B—Appeals by Grantees

§1303.10 Purpose.

(a) This subpart establishes rules and
procedures for the suspension of a
grantee, denial of a grantee’s application
for refunding, or termination of
assistance under the Act for
circumstances related to the particular
grant, such as ineffective or improper
use of Federal funds or for failure to
comply.with applicable laws,
regulations, policies, instructions,
assurances, terms and conditions or, in
accordance with part 1302 of this
chapter, upon loss by the grantee of
legal status or financial viability.

(b) This subpart does not apply to any
administrative action based upon any
violation, or alleged violation, of title VI
of the Civil Rights Act of 1964.
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§1303.11 Suspension on notice and
opportunity to show causae.

{a) After receiving concurrence from
the Commissioner, ACYF, the
responsible HHS official may suspend
financial assistance to a grantee in
whole or in part for breach or threatened
breach of any requirement stated in
§ 1303.10 pursuant to notice and
opportunity to show cause why
assistance should not be suspended.

(b) The responsible HHS official will
notify the grantese as required by
§1303.5 or by telegram that ACYF
intends to suspend financial assistancs,
in whole or in part, unless good cause
is shown why such action should not be
taken. The notice will include:

(1) The grounds for the proposed
suspension;

(2) The effective date of the proposed
suspension;

(3) Information that the grantee has
the opportunity to submit written
material in opposition to the intended
suspension and to meet informally with
the responsible HHS official regarding
the intended suspension;

(4) Information that the written
material must be submitted to the
responsible HHS official at least seven
days prior to the effective date of the
proposed suspension and that a request
for an informal meeting must be made
in writing to the responsible HHS
official no later than seven days after the
day the notice of intention to suspend
was meiled to the grantee;

(5) Invitation to correct the deficiency
by voluntary action; and

(6) A copy of this subpart.

(c) If the grantee requests an informal
meeting, the responsible HHS official
will fix a time and place for the meeting.
In no event will such meeting be
scheduled less than seven days after the
notice of intention to suspend was sent
to the grantee.

_ (d) The responsible HHS official may
at his or her discretion extend the
period of time or date for making
requests or submitting material by the
grantee and will notify the grantee of
any such extension.

(s) At the time the responsible HHS
official sends the notice of intention to
suspend financial assistance to the
grantee, the official will send a copy of
it to any delegate agency whose
activities or failures to act are a
substantial cause of the proposed
suspension, and will inform such
delegate agency that it is entitled to
submit written material in opposition
and to participate in the informal
meeting with the responsible HHS
official if one is held. In addition, the
responsible HHS official may give such

notice to any other Head Start delegate
agency of the grantee.

(f) Within three days of receipt of the
notice of intention to suspend financial
assistance, the grantee shall send a copy
of such notice and a copy of this subpart
to all delegate agencies which would be
financially affected by the proposed
suspension action. Any delegate agency
that wishes to submit written material
may do so within the time stated in the
notice. Any delegate agency that wishes
to participate in the informal meseting
regarding the intended suspension, if
not otherwise afforded a right to
participate, may request permission to
do so from the responsible HHS official,
who may grant or deny such
permission. In acting upon any such
request from a delegate agency, the
responsible HHS official will take into
account the effect of the proposed
suspension on the particular delegate
agency, the extent to which the meeting
would become unduly complicated as a
result of granting such permission, and
the extent to which the interests of the
delegate agency requesting such
permission appear to be adequately
represented by other participants.

g) The responsible HHS official will
consider any timely material presented
in writing, any material presented
during the course of the informal
meeting as well as any showing that the
grantee has adequately corrected the
deficiency which led to the suspension
proceedings. The decision of the
responsible HHS official will be made
within five days after the conclusion of
the informal meeting, or, if no informal
meeting is held, within five days of
receipt by the responsible HHS official
of written material from all concerned
parties. If the responsible HHS official
concludes that the grantee has failed to
show cause why financial assistance
should not be suspended, the official
may suspend financial assistance in
whole or in part and under such terms
and conditions as he or she specifies.

(h) Notice of such suspension will be
promptly transmitted to the grantee as
required in § 1303.5 of this part or by
some other means showing the date of
receipt, and shall become effective upon
delivery or on the date delivery is
refused or the material is returned.
Suspension shall not exceed 30 days
unless the responsible HHS official and
the grantee agree to a continuation of
the suspension for an additional period
of time. If termination proceedings are
initiated in accordance with § 1303.14,
the suspension of financial assistance
will be rescinded.

(i) New obligations incurred by the
grantee during the suspension period
will be not be allowed unless the

granting agency expressly authorizes
them in the notice of suspension or an
amendment to it. Necessary and
otherwise allowable costs which the
grantee could not reasonably avoid
during the suspension period will be
allowed if they result from obligations
properly incurred by the grantes before
the effective date of the suspension and
not in anticipation of suspension or
termination. At the discretion of the
granting agency, third-party in-kind
contributions applicable to the
suspension period may be allowed in
satisfaction of cost sharing or matching
requirements.

(j) The responsible HHS official may
appoint an agency to serve as an interim
grantee to operate the program until the
grantee's suspension is lifted.

(k) The responsible HHS official may
modify the terms, conditions and nature
of the suspension or rescind the
suspension action at any time on his or
her own initiative or upon a satisfactory
showing that the grantee has adequately
corrected the deficiency which led to
the suspension and that repetition is not
threatened. Suspension partly or fully
rescinded may, at the discretion of the
responsible HHS official, be reimposed
with or without further proceedings,
except that the total time of suspension
may not exceed 30 days unless
termination proceedings are initiated in
accordance with § 1303.14 or unless the
responsible HHS official and the grantee
agree to continuation of the suspension
for an additional period of time. If
termination proceedings are initiated,
the suspension of financial assistance
will be rescinded.

§1303.12 Summary suspension and
opportunity to show cause.

(a) After receiving concurrence from
the Commissioner, ACYF, the
responsible HHS official may suspend
financial assistance in whole or in part
without prior notice and an opportunity
to show cause if it is determined that
immediate suspension is necessary
because of a serious risk of:

(1) Substantial injury to property or
loss of project funds; or

(2) Violation of a Federal, State, or
local criminal statute; or

(3) If staff or Earticipants' health and
safety are at risk.

(b) The notice of summary suspension
will be given to the grantee as required
by § 1303.5 of this part, or by some other
means showing the date of receipt, and
shall become effective on delivery or on
the date delivery is refused or the
material is returned unclaimed.

(c) The notice must include the
following items:
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(1) The effective date of the
suspension;

(2) The grounds for the suspension;

(3) The extent of the terms and
conditions of any full or partial
suspension;

(4) A statement prohibiting the
grantee from making any new
expenditures or incurring any new
cbligations in connection with the
suspended portion of the program; and

(5) A statement advising the grantee
that it has an opportunity to show cause
at an informal meeting why the
suspension should be rescinded. The
request for an informal meeting must be
made by the grantee in writing to the
responsible HHS official no later than
five workdays after the effective date of
the notice of summary suspension as
described in paragraph (b) of this
section.

(d) If the grantee requests in writing
the opportunity to show cause why the
suspension should be rescinded, the
responsible HHS official will fix a time
and place for an informal meeting for
this purpose. This meseting will be held
within five workdays after the grantee’s
request is received by the responsible
HHS official. Notwithstanding the
provisions of this paragraph, the
responsible HHS official may proceed to
deny refunding or initiate termination
proceedings at any time even though
financial assistance of the grantes has
been suspended in whole or in part.

(e) Notice of summary suspension
must also be furnished by the grantes to
its delegate agencies within two
workdays of its receipt of the notice
from ACYF by certified mail, return
receipt requested, or by any other means
showing dates of transmittal and receipt
or return as undeliverable or unclaimed.
Delegate agencies affected by the
summary suspension have the right to
participate in the informal mesting as
set forth in paragraph (d) of this section.

(1) The effective period of a summary
suspension of financial assistance may
not excead 30 days unless:

(1) The conditions creating the
summary suspension have not been
corrected; or

(2) The parties agree to a continuation
of the summary suspension for an
additional period of time; or

(3) The grantee, in accordance with
paragraph (d) of this section, reguests an
opportunity to show cause why the
summary suspension should be
rescinded, in which case it may remain
in effect in accordance with paragraph
(h) of this sectien; or

(4) Termination or denial of refunding
proceedings are initiated in accordance
with §1303.14 or § 1303.15.

(g) Any summary suspension that
remains in effect for more than 30 days
is subject to the requirements of
§1303.13 of this . The only
exceptions are where thers is an
agreement under paragraph (f)(2) of this
section, or the circumstances described
in paragraph (f)(4) or (h)(1) of this
section exist.

(h)(1) If the grantee requests an
opportunity to show cause why a
summary suspension should be
rescinded, the suspension of financial
assistance will continue in effect until
the grantee has been afforded such
opportunity and a decision has been
made by the responsible HHS official.

(2) If the suspension continues for
more than 30 days, the suspension
remains in effect even if it is appealed
to the Departmental Appeals Board.

(3) Notwithstanding any other
provisions of these or other regulations,
if a denial of refunding occurs or a
termination action is instituted while
the summary suspension is in effect, the
suspension shall merge into the later
action and funding shall not be
available until the action is rescinded or
a decision favorable to the grantee is
rendered.

(i) The responsible HHS official must
consider any timely material presented
in writing, any material presented
during the course of the informal
meeting, as well as any other evidence
that the grantee has adequately
corrected the deficiency which led to
the summary suspension,

(j) A decision must be made within
five work days after the conclusion of
the informal meeting with the
responsible HHS official. If the
responsible HHS official concludes,
after considering the information
provided at the informal meeting, that
the grantee has failed to show cause
why the suspension should be
rescinded, the responsible HHS official
may continue the suspension, in whole
or in part and under the terms and
conditions specified in the notice of

suspension.

({))eNew obligations incurred by the
grantee during the suspension period
will not be allowed unless the granting
agency expressly authorizes them in the
notice of suspension or by an
amendment to the notice. Necessary and
otherwise allowable costs which the
grantee could not reasonably avoid
during the suspension period will be
allowed if they result from obligations
properly incurred by the grantee before
the effective date of the suspension and
not in anticipation of suspension, denial
of refunding or termination.

{1) The responsible HHS official may
appoint an agency to serve as an interim

grantee to operate the program until
either the grantee's summary
suspension is lifted or a new grantee is
selected in accordance with subpart B of
this part.

(m) At the discretion of the funding
agency, third-party in-kind
contributions applicable to the
suspension period may be allowed in
satisfaction of cost sharing or matching
requirements.

n) The responsible HHS official may
modify the terms, conditions and nature
of the summary suspension or rescind
the suspension action at any time upon
receiving satisfactory evidence that the
grantee has adequately corrected the
deficiency which led to the suspension
and that the deficiency will not occur
again. Suspension partly or fully
rescinded may, at the discretion of the
responsible HHS official, be reimposed
with or without further proceedings.

§1303.13 Appeal by a grantes of a
suspension continuing for more than 30
days.

(a) This section applies to summary
suspensions that are initially issued for
more than 30 days and summary
suspensions continued for more than 30
days except those identified in
paragraph § 1303.12(g) of this part.

(b) After receiving concurrence from
the Commissioner, ACYF, the
responsible HHS official may suspend a
grant for more than 30 days. A
suspension may, among other bases, be
imposed for the same reasons that
justify termination of financial
assistance or which justify a denial of
refunding of a grant.

(c) A notice of a suspension under
this section shall set forth:

(1) The reasons for the action;

(2) The duration of the suspension,
which may be indefinite;

(3) The fact that the action may be
appealed to the Departmental Appeals
Board and the time within which it
must be appealed.

(d) During the period of suspension a
grantee may not incur any valid
obligations against Federal Head Start
grant funds, nor may any grantee
expenditure or provision of in-kind
services or items of value made during
the period be counted as applying
toward any required matching
contribution required of a grantee,
except as otherwise provided in this
part.

1¢) The responsible HHS official may
appoint an agency to serve as an interim
grantee to operate the program until
either the grantee’s suspension is lifted
or a new grantee is selected in
accordance with subparts B and C of 45
CFR part 1302.
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(f) Any appeal to the Departmental
Appeals Board must be made within
five days of the grantee's receipt of
notice of suspension or return of the
notice as undeliverable, refused, or
unclaimed. Such an appeal must be in
writing and it must fully set forth the
grounds for the appeal and be
accompanied by all documentation that
the grantee believes is relevant and
supportive of its position.

All such appeals shall be addressed to
the Departmental Appeals Board, and
the appellant will send a copy of the
appeal to the Commissioner, ACYF, and
the responsible HHS official. Appeals
will be governed by the Departmental
Appeals Board's regulations at 45 CFR
part 16, except as otherwise provided in
the Head Start appeals regulations. Any
grantee requesting a hearing as part of
its appeal shall be afforded one by the
Departmental Appeals Board.

(g) If a grantee is successful on its
appeal any costs incurred during the
period of suspension that are otherwise
allowable may be paid with Federal
grant funds. Moreover, any cash or in-
kind contributions of the grantee during
the suspension period that are otherwise
allowable may be counted toward
meeting the grantee's non-Federal share
requirement. ‘

(h) If a grantee's appeal is denied by
the Departmental Appeals Board, but
the grantee is subsequently restored to
the program because it has corrected
those conditions which warranted the
suspension, its activities during the
period of the suspension remain outside
the scope of the program.

Federal funds may not be used to
offset any costs during the period, nor
may any cash or in-kind contributions
received during the period be used to
meet non-Federal share requirements.

(i) If the Federal agency institutes
termination proceedings during a
suspension, or denies refunding, the
two actions shall merge and the grantee
need not file a new appeal. Rather, the
Departmental Appeals Board will be
notified by the Federal agency and will
automatically be vested with
jurisdiction over the ternmnation action
or the denial of refunding and will,
pursuant to its rules and procedures,
permit the grantee to respond to the
notice of termination. In a situation
where a suspension action is merged
into a termination action in accordance
with this section, the suspension
continues until there is an
administrative decision by the
Departmental Appeals Board on the
grantee's appeal.

§1303.14 Appeal by a grantee froma -
termination of financlal assistance.

(a) After receiving concurrence from
the Commissioner, ACYF, the
responsible HHS official may terminate
financial assistance to a grantee.
Financial assistance may be terminated
in whole or in part.

(b) Financial assistance may be
terminated for any or all of the
following reasons:

(1) The grantee is no longer
financially viable; -

(2) The grantee has lost the requisite
legal status or permits;

e?3) The grantee has failed to comply
with the required fiscal or program
reporting requirements applicable to
grantees in the Head Start program;

(4) The grantee has faileg to meet the
performance standards for operation of
Head Start programs that are applicsble
to grantees;

5) The grantee has failed to comply
with the eligibility requirements and
limitations on enrollment in the Head
Start program, or both;

(6) The grantee has failed to comply
with the Head Start grants
administration requirements set forth in
45 CFR part 1301;

(7) The grantee has failed to comply
with the requirements of the Head Start
Act;

(8) The grantee is debarred from
receiving Federal grants or contracts;

(9) The grantee fails to abide by any
other terms and conditions of its award
of financial assistance, or any other
applicable laws, regulations, or other
applicable Federal or State requirements
or policies.

@) A notice of termination shall set
forth:

(1) The violations or actions justifying
the termination.

(2) The fact that the termination may
be appealed within 10 days to the
Departmental Appeals Board (with a
copy of the appeal sent to the
responsible HHS official and the
Commissioner, ACYF) and that such
appeals shall be governed by 45 CFR
part 16, except as otherwise provided in
the Head Start appeals regulations, and
that any grantee which requests a
hearing shall be afforded one, as
mandated by 42 U.S.C. 9841. Such an
appeal must be in writing and must
fully set forth the grounds for the appeal
and be accompanied by all of the
documentation that the grantee believes
is relevant and supportive of its
position.

(3) That the appeal may be made only
by the Board of Directors of the grantee
or an official acting on behalf of such
Board.

(4) That, if the activities of a delegate
agency are the basis, in whole or in part,

for the proposed termination, the
identity of the delegate agency.

(5) Information that the grantes has s
right to request a hearing in writing
within a period of time specified in the
notice which is not later than 10 davs
from the date of sending the notice,

{d) (1) During a grantee's appeal of &
termination decision, funding will
continue until an adverse decision is
rendered or until expiration of the then
current budget period. At the end of the
current budget period, if a decision has
not been rendered, the responsible HHS
official shall award an interim grant to
the grantee until a decision is made.

(Z?Ifa grantee's funding has been
suspended, no funding shall be
available during the termination
proceedings, or at any other time, unless
the action is rescinded or the grantee's
appeal is successful. An interim grantes
will be appointed during the appeal
period.

(3) If a grantee does not appeal an
administrative decision to court within
30 days of its receipt of the decision, a
replacement grantee will be
immediately sought. An interim grantee
may be named, if needed, pending the
selection of a replacement grantee.

(4) An interim grantee may be sought
even though the grantee has appealed an
administrative decision to court within
30 days, if the responsible HHS officiel
determines it necessary to do so.
Examples of circumstances that warrant
an interim grantee are to protect
children and families from harm and
Federal funds from misuse or
dissipation or both.

(e) If a grantee requests a hearing, it
shall send a copy of its request to all
delegate agencies which would be
financially affected by the termination
of assistance and to each delegate
agency identified in the notice. The
copies of the request shall be sent to
these delegate agencies at the same time
the grantee's request is made of ACYF.
The grantee shall promptly send ACYF
a list of the delegate agencies to which
it has sent the copies and the date on
which they were sent.

(f) If the Departmental Appeals Board
informs a grantee that a proposed
termination action has been set down
for hearing, the grantee shall, within
five days of its receipt of this notice,
send a copy of it to all delegate agencies
which would be financially affected by
the termination and to each delegate
agency identified in the notice. The
grantee shall send the Departmental
Appeals Board and the responsible HHS
official a list of all delegate agencies
notified and the dates of notification.

(g) If the responsible HHS official has
initiated termination proceedings
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because of the activities of a delegate
agency, that delegate agency may
participate in the hearing as a matter of
right. Any other delegate agency,
person, agency or organization that
wishes to participate in the hearing may
request permission to do so from the
presiding officer of the hearing. Such
participation shall not, without the
consent of ACYF and the grantee, alter
the time limitations for the delivery of
papers or other procedures set forth in
this section.

(h) The results of the proceeding and
any measure taken thereafter by ACYF
pursuant to this part shall be fully
binding upon the grantee and all its
delegate agencies, whether or not they
actually participated in the hearing.

(i) A grantee may waive a hearing and
submit written information and
argument for the record. Such material
shall be submitted within a reasonable
period of time to be fixed by the
Departmental Appeals Board upon the
request of the grantee. The failure of a
grantee to request a hearing, or to appear
at a hearing for which a date had been
set, unless excused for good causs, shall
be deemed a waiver of the right to a
hearing and consent to the making of a
decision on the basis of written g
information and argument submitted by
the parties to the Departmental Appeals
Board.

(j) The responsible HHS official may
attempt, either personally or through a
representative, to resolve the issues in
dispute by informal means prior to the
hearing.

§1303.15 Appeal by a grantee from a
denial of refunding.

(a) After receiving concurrence from
the Commissioner, ACYF, a grantee’s
application for refunding may be denied
by the responsible HHS official for
circumstances described in paragraph
(c) of this section.

(b) When an intention to deny a
grantee's application for refunding is
arrived at on a basis to which this
subpart applies, the responsible HHS
official will provide the grantee as much
advance notice thereof as is reasonably
possible, in no event later than 30 days
after the receipt by ACYF of the
application. The notice will inform the
grantee that it has the opportunity for a
full and fair hearing on whether
refundincishould be denied.

(1) Such appeals shall be governed by
45 CFR part 16, except as otherwise
provided in the Head Start appeals
regulations, Any grantee which réquests
a hearing shall be afforded one, as
mandated by 42 U.S.C. 9841.

(2) Any such appeals must be filed
within ten work days after the grantee

receives notice of the decision to deny
refunding.

(c) Refunding of a grant may be
denied for any or all of the reasons for
which a grant may be terminated,as set
forth in § 1303.14(b) of this part.

(d) Decisions to deny refunding shall
be in writing, signed by the responsible
HHS official, dated, and sent in
compliance with § 1303.5 of this part or
by telegram, or by any other mode
establishing the date sent and received
by the addresses, or the date it was .
determined delivery could not be made,
or the date delivery was refused. A
Notice of Decision shall contain:

(1) A statement that indicates the
grounds which justify the proposed
denial of refunding;

(2) The identity of the delegate
agency, if the activities of that delegate
agency are the basis, in whole or in part,
for the proposed denial of refunding;
and

(3) A statement that, if the grantee
wishes to appeal the denial of refunding
of financial assistance, it must appeal
directly to the Departmental Appeals
Board, and send a copy of the appeal to
the responsible HHS official and the
Commissioner, ACYF. Such en appeal
must be in writing and it must fully set
forth the grounds for the appeal and be
accompanied by all documentation that
the grantee believes is relevant and
supportive of its position. Appeals will
be governed by the Departmental
Appeals Board's regulations at 45 CFR
part 16, except as otherwise provided in
the Head Start appeals regulations.

(e) The appeal may be made only by
the Board of Directors of the grantee or
by an official acting on behalf of such
Board.

§1303.16 Conduct of hearing.

(a) The presiding officer shall conduct
a full and fair hearing, avoid delay,
maintain order, and make a sufficient
record of the facts and issues. To
accomplish these ends, the presiding
officer shall have all powers authorized
by law, and may make all procedural
and evidentiary rulings necessary for
the conduct of the hearing. The hearing
shall be open to the public unless the
presiding officer for good cause shown
otherwise determines.

(b) Communications outside the
record are prohibited as provided by 45
CFR 16.17.

(c) Both ACYF and the grantee are
entitled to present their case by oral or
documentary evidence, to submit
rebuttal evidence and to conduct such
examination and cross-examination as
may be required for a full and true
disclosure of all facts bearing on the
issues. The issues shall be those stated

in the notice required to be filed by
paragraph (g) of this section, those
stipulated in a prehearing conferencs or
those agreed to by the parties.

(d) In addition to ACYF, the grantes,
and any delegate agencies which have a
right to appear, the presiding officer
may permit the participation in the
proceedings of such persons or
organizations as deemed necessary for a
proper determination of the issues
involved. Such participation may be
limited to those issues or activities
which the presiding officer believes will
mest the needs of the proceeding, and
may be limited to the filing of written
material.

(e) Any person or organization that
wishes to participate in a procesding
may apply for permission to do so from
the presidini:fﬁcer. This application,
which shall be made as soon as possible
after the notice of termination, denial of
refunding or suspension has been
received by the grantee, shall state the
applicant’s interest in the proceeding,
the evidence or arguments the applicant
intends to contribute, and the necessity
for the introduction of such evidence or
arguments,

f) The presiding officer shall permit
or deny such participation and shall
give notice of his or her decision to the
applicant, the grantee, and ACYF, and,
in the case of denial, a brief statement
of the reasons therefor. Even if
previously denied, the presiding officer
may subsequently permit such
participation if, in his or her opinion, it
is warranted by subsequent
circumstances. If participation is
granted, the presiding officer shall
notify all parties of that fact and may,
in appropriate cases, include in the
notification a brief statement of the
issues as to which participation is
permitted.

(g) The Departmental Appeals Board
will send the responsible HHS official,
the grantee and any other party a notice
which states the time, place, nature of
the hearing, and the legal authority and
jurisdiction under which the hearing is
to be held. The notice will also identify
with reasonable specificity and ACYF
requirements which the grantee is
alleged to have violated. The notice will
be served and filed not later than ten
work days prior to the hearing.

Subpart C—Appeals by Current or
Prospective Delegate Agencies

§1303.20 Appeals to grantees by current
or prospective delegate agencies of
rejection of an application, failure to act on
an application or termination of a grant or
contract.

(a) A grantee must give prompt, fair
and adequate consideration to
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apphmtmns;t:bmxtud by curreat or
TOS| ve delegate agencies to operate
p programs. The failure of the
granlee to act withm 30 days afler
receiving the application is deemed ta
be a rejection of the application.

(b) A grantee must notify an applicant
in writing within 30 days afier receiving
the application of its decision to either
accept or to wholly or substantially
reject it. if the decision is to wholly or
substantially reject the application, the
nctice shall contain a statement of the
reasons for the decision and a statement
that the applicant has a right to appeal
the decision within ten work days after
receipt of the notice. If a grantee fails to
act on the g Hhuﬁonbythomdoflhe
30 day period which grantees have to
review applications, the current or

prospective dalegdo agency may apponl
to the grantee, in writing, within 1
wurkdaysofthomdoﬂheaoday

tee review period.

gl1(1::1) A grantee must notify a delegate
agency in writing of its decision to
i s e

e agency, exp reasons
forits docid::y and that the delegate
agency has the right to appeal the
decision to the grantee within ten werk
days after receipt of the notics.

d) The grantee has 20 days to review
the written appeal and issue its
decision. If the grantee sustains its
earlier termination of an award or its
rejection of an application, the current
or g::lspecﬁve

ap in writing, to the respoumhlo
HHS official. The appeal must
submitted to the responsible HHS
official within ten work after the
receipt of the grantee’s final decision.
The appeal must fully set forth the
grounds for the appeal.

(e) Agrantumayndmpdtho
application or terminate the operations
of a delegate agency on the besis of
defects or deficiencies in the application
or in the operation of the program
without first:

(1) Notifying the delegate agency of
the defects and deficiencies;

(2) Providing, or providing for,
technical assistance so that defects and
deficiencies can be corrected by the
delegate agency; and
(3) Giving the delegate agency the
opportunity to make appropriate
corrections.

() An appeel filed pursuant toa
grantee failing to act on & current or
prospective delegate agency's
application within a 30 day period need
only contain a copy of the application,
the date filed, and any proof of the date
the grantee received the application.
The grantee shall have five days in

which to respond to the appeal.

(g) Failure to eppeal to the grantee
regarding its decision to reject an
application, terminate an agreement, ar
fai mtoaumlnapphaﬁonabnllhu
any appeal to the responsible HHS
official.

§1303.21 Procedures for appeal by
current or prospective delegate agencies o
the responsible HHS officlal from denlals by
grantees of an application or faliure to act
on an

(a) Any current or prospective
delegate agency that is dissatisfied with
the decisien of a grantee rendered under
§ 1303.20 may appeal to the respansible
HHS official whose decision is final and
not appealable ta the Commissioner,
ACYF. Such an appeal must be in
writing and it must fully set forth the
grounds for the appeal and be
aceompanied by all decumentation that
the current or prospective delegate
agency believes is relevant and
supportive of this positien, including all
written material or documentation
submitted to the grantee under the
procedures set forth in § 1303.20, as
:ya&asaoopyofany deci:}:nmdm::d

e graniee. A copy of the appeal
all material filed with the responsible
HHS official must be simultaneously
served on the grantee.

(b} In providing the information

uired by paragraph (a) of this section,
raeth. agencies must set forth:

(1) Whether, when and how the
grantee advised the delegate agency of
alleged defects and deficiencies in the
delegate agency's application or in the
operation of its program prior to the
grantee's rejection or termination netice;

(2) Whether the grantee provided the
delegate agency reasonable opportunity
to correct the defects and deficiencies,
the details of the opportunity that was
given and whether or not the
provided or provided for technical
advice, consultation, or assistance te the
current delegate agency concerning the
correction e?tha defects and
deficiencies;

(3) What steps or measures, if any,
were undertaken by the delegate agency
to correct any defects or deficiencies;

(4) When and how the grantee
notified the delegate agency of its
decision;

(5) Whether the grantee told the
delegate agency the reasons for its
decision and, if so, how such reasons
were communicated to the delegate
agency and what they were;

(6) If it is the delegate agency's
position that the grantee acted
arbitrarily or capriciously, the reasons
why the delegats agency takes this
position; and

(7) Any other facts and circumstances
which the delegate agency beliaves
supports ils appeal,

rg'l'ha gnﬂl:;ee mm‘bmn a written
response io the ap of a prospective

elegate agency. . may also submit
additional information which it believes
is relevant and supportive of its
position.

(d) In the case of an appeal by e
delegate agency, the grantee must
submit a written statement to the
responsible HHS official responding to
the items specified in paragraph (b) of
this section. The grantee must include
information that exphnns why it acted
Properly in arriving at its decision or in

ailing to act, and any other facts and
circumstances which the grantee
believes supports its position.

(e)(1) Tl'm res] HHS efficial
may meet informally with the current or

prospective delegate agency if such
official determines that such a meeting
would be beneficial to the proper
resolution of the appeal. Such meetings
may be conducted by conference call.

(2] An informal meetmg must be
nx}uested by the current or prospective

elegate agency at the time of the
appeal. In addition, the grantee may
request an informal meeting with the
responsible HHS official. If none of the
parties requests an informal meeting,
the responsible HHS official may hold
such a meeting if he or she believes it
would be beneficial for a pra
resalution of the dispute. Both the
grantee and the current or prospective
delegate agency may attend any
informal meeting concerning the appeal.
If a party wishes to oppose a request for
a meeting it must serve its oppesition on
the respensible HHS official and any
other party within five work days of its
receipt of the request.

(f) A grantee’s response to sppeals by
current or ive delegate agencies
must be submitted to the responsible
HHS official within ten work days of
receipt of the materials served on it by
the current or prospective delegate
agency in accordanca with peragraph (a)
of this section. The grantee must serve
a copy of its response on the current or

tive delegate
£ The mpo'ggfble.ﬁeﬂs official shall

notify the current or prospective
delegsate agency and the grantee whether
or not an informal meeting will be beld.
If an informal meeting is held, it must
be held within ten work days afler the

. notice by the responsible HHS official is

mailed. The responsible HHS official
must designate either the Regional
Office or the place where the current or
prospective delegate agency or graniee
is located for holding the informal
meeting.
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(h) If an informal meeting is not held,
each party shall have an opportunity to
reply in writing to the written statement
submitted by the other party. The
written reply must be submitted to the
responsible HHS official within five
work days after the notification required
by paragraph (g) of this section. If a
meeting is not to be held, notice of that
fact shall be served on the parties within
five work days of the receipt of a timely
response to such a request or the
expiration of the time for submitting a
response to such a request,

(i) In deciding an appeal under this
section, the responsible HHS official
will arrive at his or her decision by
considering:

(1) The material submitted in writing
and the information presented at any
informal meeting;

(2) The application of the current or
prospective delegate agency;

(3) His or her knowledge of the
grantee’s program as well as any
evaluations of his or her staff about the
grantee's program and current or
prospective delegate agency’s
application and prior performance; and

(4) Any other evidence deemed
relevant by the responsible HHS official.

§1303.22 Decision on appeal in favor of
grantee.

(a) If the responsible HHS official
finds in favor of the grantee, the appeal
will be dismissed unless there is cause
to remand the matter back to the
grantes,

(b) The grantee’s decision will be
sustained unless it is determined by the
responsible HHS official that the grantee
acted arbitrarily, capriciously, or
otherwise contrary to law, regulation, or
other applicable requirements.

(c) The decision will be made within
ten workdays after the informal meeting.
The decision, including a statement of
the reasons therefor, will be in writing,
and will be served on the parties within
five workdays from the date of the
decision by the responsible HHS
official.

(d) If the decision is made on the basis
of written materials only, the decision
will be made within five workdays of
the receipt of the materials. The
decision will be served on the parties no
more than five days after it is made.

§1303.23 Declsion on appeal in favor of
the current or prospective delegate agency.

(a) The responsible HHS official will
remand the rejection of an application
or termination of an agreement to the
grantee for prompt reconsideration and
decision if the responsible HHS
official’s decision does not sustain the
grantee's decision, and if there are
issues which require further
development before a final decision can
be made. The grantee’s reconsideration
and decision must be made in
accordance with all applicable
requirements of this part as well as
other relevant regulations, statutory
provisions, and program issuances. The
grantee must issuse its decision on
remand in writing to both the current or
prospective delegate agency and the
responsible HHS official within 15
workdays after the date of receipt of the
remand.

(b) If the current or prospective
delegate agency is dissatisfied with the
grantee's decision on remand, it may
appeal to the responsible HHS official
within five workdays of its receipt of
that decision. Any such appeal must

comply with the requirements of
§1303.21 of this part.

(c) If the responsible HHS official
finds that the grantes’s decision on
remand is incorrect or if the grantee fails
to issus its decision within 15 work
days, the responsible HHS official will
entertain an application by the current
or prospective delegate agency for a
direct grant.

(1) If such an application is approved,
there will be a commensurate reduction
in the level of funding of the grantee
and whatever other action is deemed
appropriate in the circumstances. Such
reduction in funding shall not be
considered a termination or denial of
refunding and may not be appealed
under this part.

(2) If such an application is not
approved, the responsible HHS official
will take whatever action he or she
deems appropriate under the
circumstances.

(d) If, without fault on the part of a
delegate agency, its operating funds are
exhausted before its appeal has been
decided, the grantee will furnish
sufficient funds for the maintenance of
the delegate agency’s current level of
operations until a final administrative
decision has been reached.

(e) If the responsible HHS official
sustains the decision of the grantee
following remand, he or she shall notify
the parties of the fact within 15 work
days of the receipt of final submittal of
documents, or of the conclusion of any
meeting between the official and the
parties, whichever is later.

[FR Doc. 92-29940 Filed 12-11-92; 8:45 am)
BILLING CODE 4130-01-M







Monda
December 14, 1992

. |y

a
-

|

llll

(i i
jC

I'm'l
Naunad
Iy
|ll|||||ll"

|l
el
i

&

[\

Part V

|

Department of
Defense

General Services
Administration

U™

pronyy

National Aeronautics
and Space
Administration

48 CFR Part 48
Federal Acquisition Regulation (FAR):
Value Engineering Costs Allowability;
Proposed Rules

I

l"""}
|||m'J

al
P
1L -




59274 Federal Register / Vol. 57, No. 240 / Monday, December 14, 1992 / Proposed Rules
DEPARTMENT OF DEFENSE FOR FURTHER INFORMATION CONTACT: contractors, or members of the public
Ms. Linda Klein at (202) 501-3775 in which require the approval of the Office
GENERAL SERVICES reference to this FAR case. For general  of Management and Budget under 44
ADMINISTRATION information, contact the FAR U.S.C. 3501, et seq.
Secretariat, room 4041, GS Building, ) ] !
NATIONAL AERONAUTICS AND Washington, DC 20405, (202) 501—4755.  List of Subjects in 48 CFR Part 48
SPACE ADMINISTRATION Please cite FAR case 89-88. Government procurement.
SUPPLEMENTARY INFORMATION: Datod: D5 e
ed: cember 4, «
faErnreLts A. Background e
RIN 9000-AD71 : s Plany & Rashah
This DARC-initiated revision was Acting Director, Office of Federal Acquicition
[FAR Case 89-88] published as a proposed rule with a Policy. : IS

Federal Acquisition Regulation;
Allowabllity of Value Engineering
Costs

AGENCIES: Department of Defense (DOD),

General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed to republish the proposal to
revise paragraph (b)(1) of FAR 48.101,
General, to provide that under the
incentive approach, the contractor

request for comments at 55 FR part 417,
January 4, 1990. Thirty-three responses
were received consisting of

concurrences and no comments and 15

comments. Because of the complexity of

the issues and questions that surfaced
during the evaluation of the comments,
revisions to the coverage were
considered necessary. Since these
changes may affect the public, it is
considered necessary to republish the
coverage as a proposed rule.

B. Regulatory Flexibility Act

The proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory

Therefors, it is proposed that 48 CFR
part 48 be amended as set forth below:

PART 48—VALUE ENGINEERING

1. The authority citation for 48 CFR
part 48 continues to read as follows:

Authority: 40 U.S.C. 486(c); 10 US.C
chapter 137; and 42 U.S.C. 2473(c).

2. Section 48.101 is amended by
revising paragraph (b) introductory text
and (b)(1) to read as follows:

48.101 General.

- - - - -

develops and submits value engineering
change proposals (VECP's) and shares in
the savings of any that are accepted. The

(b) There are two value engineering

Flexibility Act, 5 U.S.C. 601, et seq., approdches, as follows:

becauss it is understood that most

contract provides for payment of
implementation costs if a VECP is
accepted. The development costs for
accepted and unaccepted VECP's shall
be accumulated by VE project and
charged indirectly if otherwise
allowable in accordance with part 31.
DATES: Comments should be submitted
to the FAR Secretariat at the address
shown below on or before February 12,
1993, to be considered in the
formulation of a final rule.

ADDRESSES: Interested parties should
submit written comments to: General
Services Administration, FAR
Secretariat (VRS), ATTN: Deloris Baker,

contractors already accumulate costs by
value engineering project because they
need this cost information to compute
the projected savings and sharing
arrangement on the VECP's submitted
for approval. An Initial Regulatory
Flexibility Analysis has, therefore, not
been performed. Comments from small
entities concerning the affected FAR
subpart will also be considered in
accordance with section 610 of the Act.
Such comments must be submitted
separately and cite 5 U.S.C. 601, ef seq.
(FAR case 89-88), in correspondence.

C. Paperwork Reduction Act
The Paperwork Reduction Act does

(1) The first is an incentive approach
in which contractor participation is
voluntary. The contractor develops and
submits value engineering change
proposals (VECP's) and shares in the
savings of any that are accepted. The
contract provides for payment of
implementation costs if a VECP is
accepted. The development costs for
accepted and unaccepted VECP's shall
be accumulated by value engineering
(VE) project and charged indirectly if
otherwise allowable in accordance with
part 31.

- - - - -

[FR Doc. 92-30241 Filed 12-11-92; 8:45 em)

" 18th & F Streets, NW., room 4041,
Washington, DC 20405. Please cite FAR
case 89-88 in all correspondence related
to this case.

not apply because the proposed changes
to the FAR do not impose recordkeeping
information collection requirements, or

collections of information from offerors,

BILLING CODE 6820-34-M




